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STATEMENT OF QUESTIONS PRESENTED 


This suit was brought by Appellants, a Government 
contractor and two of its officers barred from federal work 
for a three year period, to challenge the validity of Depart- 
ment of Labor Regulation 29 C.F.R. 5.6(b), concededly 
based on Reorganization Plan No. 14 of 1950 (which was 
promulgated under The Reorganization Act of 1949). 
Appellant’s Motion for Summary Judgment was denied. 
In the opinion of Appellants, the questions presented are: 


1. Whether a Government contractor injured by a 
regulation of the Secretary of Labor can, on the ground 


of lack of standing to sue, be denied declaratory and 
injunctive relief in an action challenging the validity of 
that regulation. 


2. Whether the Reorganization Plan No. 14 of 1950 
authorizes the Secretary of Labor to issue a regulation 
pursuant to which a Government contractor can be debarred 
from federal work for a period of three years, 
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ARGUMENT: 


I. Appellants Have Standing to Attack the Validity 
of a Regulation Admittedly Issued in Excess of 
Statutory Authority and to Seek to Enjoin a De- 
barment Order Issued Pursuant Thereto Which 
Substantially Injures Them 


. The Secretary of Labor Acted in Excess of His 
Authority and Violated a Specific Congressional 
Limitation in Issuing 29 C.F.R. § 5.6(b), the Reg- 
ulation Under Which Appellees Acted in Debar- 
Bee SES from Government Construction 

or! 


A. Reorganization Plan No. 14 does not authorize 
the Secretary’s action 


B. The Reorganization Act of 1949 prohibits the 
Secretary’s action 


C. Appellee Comptroller General has admitted 
that Appellee Secretary of Labor acted in ex- 
cess of his authority in issuing 29 C.F.R. 
§5.6(b), and in debarring Appellants for a 
three year period thereunder 


D. The Federal Courts have consistently invali- 
dated sanctions imposed by executive agencies 
not founded on clear statutory authority .... 
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IN THE 


United States Court of Appeals 


For tHe Distrricr or Couumsia Crecurr 


Civil Action No. 16,044 


Correr Purumsinc & HeatineG Co., a corporation, 
Roy C. Auten and Roserr E. Gires, Appellants, 
v. 


JosePpH CamPBetL, Comptroller General of the United 
States, James P. Mircuetz, Secretary of Labor of the 
United States, and Wizsur Brucker, Secretary of the 
Army, Appellees. 


Appeal from Order of the United States District Court for the 
District of Columbia Denying) a Motion for Summary 
Judgment 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States 
Court for the District of Columbia denying Appellants’ 
Motion for Summary Judgment and granting Appellees’ 
Cross-Motion for Summary Judgment, thereby sustaining 
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the Department of Labor’s regulation, 29 C.F.R. § 5.6(b). 
(J.A. 21, 22). 


On June 1, 1959 the names of Appellant corporation and 
Appellants individually and as responsible officials of the 
firm were added to the Comptroller General’s consolidated 
list of debarments, such date of June 1, 1959 being the 
effective beginning date of a three-year debarment for 
“aggravated or willful’? violation of the ‘‘Hight-Hour 
Laws,’’ Act of June 19, 1912, c. 174, §1, 37 Stat. 137, 
as amended and ec. 717, §303, 54 Stat. 884, U.S.C.A. 
Title 40, §§ 324, 325a, within the meaning of 29 C.F.R. 
$5.6(b) above. (J.A. 7,8). On April 14, 1960 Appellants 
filed a complaint, seeking a declaratory judgment that 
the Appellees were without authority to debar Appellants 
and a permanent injunction enjoining the continued debar- 
ment of Appellants. (J.A. 2). The jurisdiction of the 
District Court to grant injunctive and declaratory relief 
rested upon the Act of July 25, 1958, §$1, 2, 72 Stat. 415, 
U.S.C.A. Title 28, §§ 1331, 1332, and the Act of June 25, 
1948, c. 646, 62 Stat. 964, as amended, U.S.C.A. Title 28, 
§ 2201, as supplemented by the Administrative Procedure 
Act of June 11, 1946, c. 324, 60 Stat. 237, as amended, 
U.S.C.A. Title 5, § 1001 et seq. (‘‘A.P.A.”’). (JA. 2). 


The opinion of the District Court on the Motions for 
Summary Judgment was rendered on August 16, 1960 
(J.A. 20), and its order was entered on the same day. 
(J.A. 21). The District Judge, stating that if the 
matter were before him originally, he ‘‘would decide 
contrariwise,”? but that he felt bound by what he 
“‘helieve[d] to be the Court of Appeals’ opinion on this 
subject”’ (J-A. 20), found that Appellants lacked standing 
to sue and that the debarment in this case was authorized. 
(J.A. 20). 


This Court has jurisdiction to review the order below 
under the Act of June 25, 1948, c. 646, 62 Stat. 929, as 
amended, U.S.C.A. Title 28, § 1291. 
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STATEMENT OF THE CASE 


Appellant Copper Plumbing and Heating Company is 
a corporation with its principal place of business in Seattle, 
Washington, conducting mechanical sub-contracting on 
large-scale construction projects within and without the 
continental limits of the United States, and the individual 
Appellants are officers of said corporation. As shown by 
the uncontroverted allegations of Appellant Allen’s 
affidavit in support of the Motion for Summary Judgment 
(J.A. 10, 11), Appellant corporation employs approximately 
75 employees, of whom 68 are plumbers, and the major 
portion of its business has consisted of performing work 
covered by Government contracts and federally financed 
and assisted private contracts. Thus, out of total gross 
sales of $1,750,000 in the three-year period ending 
December 31, 1959, $1,250,000 represented work covered 
by the list of statutes referred to in 29 C.F.R. § 5.6(b), the 
regulation challenged in this appeal. (J.A. 11). 


During early 1957, when Appellant corporation was 
employed as a mechanical subcontractor on a Capehart 
Housing project under the National Housing Act of 
June 27, 1934, c. 847, 48 Stat. 1246, as amended, U.S.C.A. 
Title 12, §1701 et seg., it was advised of its failure to pay 
certain of its employees overtime compensation in violation 
of the “‘Hight-Hour Laws.’’? Such under-payments were 
promptly made good to the employees involved and the 
$5 per man per day penalty provided in the ‘‘Kight-Hour 
Laws’’, totaling $955, was assessed and paid by Appellants. 
(J.A. 4-5). 


On November 5, 1958 the Department of the Army 
recommended the imposition of ineligibility sanctions on 
Appellants under Department of Labor Regulation 
29 C.F.R. § 5.6(b) on the ground that Appellants’ violation 
of the ‘‘Kight-Hour Laws’’, which had occurred more than 
eighteen months earlier, had been ‘“‘aggravated”’ or 
‘‘willful’? within the meaning of the regulation. The 
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Department of Labor concurred in this recommendation 
and submitted the matter to the Comptroller General with 
the request that the three-year debarment penalty be in- 
voked. By letter dated June 25, 1959, considerably more 
than two years after the violation, Appellants were notified 
that the names of Appellant corporation and Appellants 
individually and as responsible officials of the firm, were 
being added to the Comptroller General’s consolidated list 
of debarments as of June 1, 1959, such date being the 
effective beginning date of a three-year debarment period 
for ‘“‘aggravated or willful’’ violation of the ‘‘Eight-Hour 
Laws’? within the meaning of 29 C.F.R. §5.6(b) of the 
Department of Labor regulations. (J.A. 8). 


By letter dated January 6, 1960, the Comptroller General 
sustained the aforesaid debarment, advising Appellants 
that he would not be justified in holding the regulation 
29 C.F.R. §5.6(b) as ‘‘without authority of law,’’ as the 
regulation appeared to be ‘“‘primarily of a policy or 
regulatory nature.’”’? (J.A.14). By said action Appellants 
have since June 1, 1959, been and will until June 1, 1962 
be barred from obtaining Government contracts, or 
federally assisted or financed private contracts. 


STATUTES AND REGULATIONS INVOLVED 


The statutes and regulations upon which Appellants 
intend to rely are set forth in Appendix ‘‘A’’, annexed 
hereto. 


STATEMENT OF POINTS 


1. The District Court erred in denying Appellants, on 
the ground of lack of standing to sue, the right to maintain 
an action for declaratory and injunctive relief challenging 
the validity of Department of Labor regulation 29 C.F.R. 
§$5.6(b), and the action taken pursuant thereto. 


2. The District Court erred in denying Appellants’ 
Motion for Summary Judgment, and in granting Appellees’ 
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Cross-Motion for Summary Judgment, on the ground that 
the debarment in this case was authorized. 


SUMMARY OF ARGUMENT 


Appellants brought this suit in the District Court to 
obtain a declaration that Department of Labor Regulation 
29 C.F.R. § 5.6(b) was issued without statutory authority, 
and an injunction against the continuing debarment of 
Appellants from federally financed construction work, 
which debarment action was taken pursuant to the 
challenged regulation. 


Appellants have standing to challenge the validity of the 
Secretary of Labor’s regulation, both because the regula- 
tion and the action thereunder are clearly illegal and be- 
cause, as Appellants’ uncontroverted allegations show, such 
action is causing Appellants substantial financial injury. 
In several recent cases, involving injury occasioned by 
unauthorized administrative action, the Supreme Court has 
found that the injured party is entitled to judicial relief, 
see Greene v. McElroy, 360 U.S. 474 (1959), where relief 
was granted an employee of a Government contractor; 
Harmon v. Brucker, 355 U.S. 579 (1958), where relief was 
granted despite the presence of a ‘‘finality”’ clause in the 
controlling statute; and Leedom v. Kyne, 358 U.S. 184 
(1958), where, as here, there was a specific prohibition in 
the basic statute which the agency flouted. In addition, 
Section 10(a) of the Administrative Procedure Act sup- 
ports the right to judicial review of unauthorized admin- 
istrative action, see Capitol Coal Sales v. Mitchell, 164 F. 
Supp. 161 (D.D.C. 1958), aff’d sub nom. George v. Mitchell, 
— App. D. C. —, decided June 23, 1960, 282 F. 2d 486 
(D. C. Cir. 1960). Nor do Perkins v. Lukens Steel Co., 310 
U.S. 113 (1940), or Kansas City Power & Light Co. v. 
McKay, 96 App. D. C. 273, 225 F. 2d 924 (D. C. Cir. 1955), 
cert. denied, 350 U.S. 884 (1955), detract from Appellants’ 
right to judicial review. 


The Secretary of Labor exceeded his authority and acted 
in violation of a specific Congressional limitation in 
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issuing 29 C.F.R. Section 5.6(b) which provides a three- 
year debarment for violators of various labor standards 
provisions, including the ‘“‘Hight-Hour Laws’. Re- 
organization Plan No. 14 of 1950 upon which the Secretary 
relied for authority does not authorize a debarment 
penalty for violation of the ‘‘Eight-Hour Laws’ in 
addition to the monetary penalty incorporated therein, 
which Appellants were assessed and paid. As made clear 
by the President’s accompanying message to Congress, the 
Plan was intended to assure ‘‘coordination of administra- 
tion and consistency of enforcement’’ under certain exist- 
ing legislation, including the ‘‘Eight-Hour Laws’’, and was 
not intended to authorize new sanctions. Where Congress 
has intended to impose a severe penalty such as debarment, 
it has done so in specific language, see Section 3 of the 
Davis-Bacon Act, Section 3 of the Walsh-Healey Act, 
Section 3 of the Buy American Act, and Section 512 of the 
National Housing Act. Moreover, the limitation of Section 
5(a)(4) of the Reorganization Act of 1949, under which 
Reorganization Plan No. 14 was promulgated, and Section 
9(a) of the Administrative Procedure Act, as well as 
controlling Supreme Court decisions (Commissioner v. 
Acker, 361 U.S. 87 (1959), Peters v. Hobby, 349 U.S. 331 
(1955), and Priebe & Sons v. United States, 332 U.S. 407 
(1947)) establish the impropriety of the imposition of 
sanctions without statutory authority. Finally, the Comp- 
troller General, one of the Appellees herein, has conceded 
that the Secretary lacks statutory authority and that his 
action is ‘‘improper and unauthorized.’’ 


Clearly, the arbitrary action of the Appellees in issuing 
and enforcing an unauthorized regulation is causing 
Appellants substantial financial injury and aggrievement, 
thus entitling them to immediate declaratory and injunctive 
relief. 
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ARGUMENT 


L APPELLANTS HAVE STANDING TO ATTACK THE VALIDITY 
OF A REGULATION ADMITTEDLY ISSUED IN EXCESS OF 
STATUTORY AUTHORITY AND TO SEEK TO ENJOIN A 
DEBARMENT ORDER ISSUED PURSUANT THERETO WHICH 
SUBSTANTIALLY INJURES THEM 

In their Cross Motion for Summary Judgment, Appellees 
alleged that ‘‘the Court [lacked] jurisdiction over the 
subject matter because plaintiffs [had] no standing to sue.’? 

Appellees also took the position below that there was no 

‘*justiciable controversy,’’ without which under Article III, 

Section 2 of the Constitution, the District Court would have 

no jurisdiction. Appellants submit that these defenses 

raise the same basic jurisdictional question, namely, do 

Appellants have requisite standing to challenge un- 

authorized administrative action. 


To answer this question below, Appellants had to show 


that they were being substantially injured and aggrieved 
by unlawful Governmental action. Appellants will demon- 


strate that the requirements of illegality and injury are 
satisfied. 


With respect to unlawful Governmental action, as will 
be fully demonstrated, pp. 15-24, infra, not only did Ap- 
pellee Secretary of Labor act in excess of his delegated 
authority and violate a Congressional limitation (The Re- 
organization Act of 1949, ¢. 226, 63 Stat. 203, as amended, 
U.S.C.A. Title 5, §§ 1332-15, and Reorganization Plan No. 
14 of 1950, 15 Fed. Reg. 3176, thereunder) in issuing and 
enforcing 29 C.F.R. §5.6(b), the regulation under which 
Appellees debarred Appellants, but the Comptroller Gen- 
eral, one of the Appellees herein, has conceded that the 
Secretary’s three year debarment action in this very case 
was ‘‘improper and unauthorized.’’ 


With respect to substantial injury, as shown by the un- 
controverted allegations of the affidavit filed by Appellant 
Allen below (J.A. 11), for the three years ended De- 
cember 31, 1959, approximately 70% of the business of 
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Appellant corporation ($1,250,000 out of a total gross sales 
of $1,750,000) consisted of work covered by the federal 
statutes referred to in the challenged regulation, 29 C.F.R. 
$5.6(b), and, in the absence of debarment, there is no 
reason to believe that a substantial portion of Appellants’ 
business would not continue to be on Government projects 
or private projects federally financed. As set forth in 
Appellant Allen’s affidavit, Appellees’ action in preventing 
Appellants from working on such projects has had a 
“serious adverse effect,’’ resulting in substantial injury 
to Appellants and thereby giving Appellants standing to 
seek judicial review of the legality of Appellees’ action. 

In several recent cases involving injury resulting from 
unauthorized administrative acts, the Supreme Court has 
found that the injured party is entitled to judicial review, 
to-wit: 

(1) Greene v. McElroy, 360 U.S. 474 (1959), granting 
district court review of the Defense Department’s revoca- 


tion of an industrial security clearance for an employee in 
private industry. 


(2) Harmon v. Brucker, 355 U.S. 579 (1958), granting 
district court review of a less than ‘‘honorable’? Army 
discharge despite the presence of a ‘“‘finality’’ provision 
in the controlling statute. 


(3) Leedom v. Kyne, 358 U.S. 184 (1958), granting dis- 
trict court review of a National Labor Relations Board 
order as contrary to a “‘clear and mandatory”’ statutory 
provision, despite the fact that the controlling statute 
provides only for circuit court review. 


1. In Greene v. McElroy, supra, an industrial security 
clearance previously granted petitioner, a private em- 
ployee of a Government contractor, was revoked by the 
Department of Defense. As a consequence of his loss of 
security clearance, he was discharged from his employment 
and claimed he was unable to find other equivalent employ- 
ment. He then instituted proceedings in the District Court 
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seeking an injunction and a declaratory judgment that the 
revocation of his security clearance was unlawful and void. 
The District Court dismissed the action for lack of jurisdic- 
tion. Affirming, the Court of Appeals, while recognizing that 
petitioner had suffered substantial harm from the clearance 
revocation, held that his suit presented no ‘‘ ‘justiciable’ 
controversy —one which the courts can finally and 
effectively decide.’’ 103 App. D. C. 87, at 96, 254 F. 2d 944, 
at 953. On certiorari, the Supreme Court, reversing the 
two lower courts, stated ‘‘that petitioner has standing to 
bring his suit and to assert whatever rights he may have’’ 
(360 U.S., at 493 n. 22), and held that revocation of peti- 
tioner’s security clearance was authorized neither by 
Congress nor by the President and was therefore invalid. 
Tn so holding, the Court stated, 360 U.S., at 508: 


“In the instant case, petitioner’s work opportunities 
have been severely limited on the basis of a fact 
determination rendered after a hearing which failed to 
comport with our traditional ideas of fair procedure. 


The type of hearing was the product of administrative 
decision not explicitly authorized by either Congress 
or the President. Whether those procedures under 
the circumstances comport with the Constitution we 
do not decide. Nor do we decide whether the President 
has inherent authority to create such a program, 
whether congressional action is necessary, or what the 
limits on executive or legislative authority may be. 
We decide only that in the absence of explicit author- 
ization from either the President or Congress the 
respondents were not empowered to deprive petitioner 
of his job in a proceeding in which he was not afforded 
the safeguards of confrontation and cross-examina- 
tion. 


Appellants’ standing to bring their suit and to assert 
Tights in this appeal, or, putting it as this Court did in 
Greene, the existence of a ‘‘justiciable controversy’ is 
dependent on factors as definite and concrete as existed 
in Greene, Like Greene, Appellants’ ‘‘work opportunities 
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have been severely limited’’ as a result of an administra- 
tive decision not explicitly authorized by either the 
President or the Congress. The absence of ‘‘explicit 
authorization from either the President or Congress’’ was 
sufficient to enable the Supreme Court to find jurisdiction 
in Greene after two lower courts had failed. Here, not 
only is ‘explicit authorization”’ lacking, but the Secretary 
is subject to an explicit limitation on his authority in the 
Reorganization Act of 1949, an act which is the ultimate 
authority for issuance of the challenged regulation. (See 
pp. 18-19, infra). 


2. Harmon v. Brucker, supra, involved a second type 
of ‘‘non-reviewable’’ proceeding where the Supreme Court, 
again over-ruling the two lower courts, entertained juris- 
diction, and found against the Government. There, 
petitioners, having been discharged from the Army and 
issued discharge certificates in a form other than ‘‘honor- 
able,’’ instituted proceedings in the District Court seeking 


a declaratory judgment that the Secretary of the Army 
had acted in excess of his authority. The Government took 
the position that Congress had set up an Army Review 
Board to review the type of discharge issued, that such 
administrative procedure was exclusive, and that the courts 
were therefore without jurisdiction to review those 
findings. Avoiding a decision on the constitutional question, 
the Supreme Court held that ‘‘petitioners have alleged 
judicially cognizable injuries. Cf. Joint Anti-Fascist 
Refugee Committee v. McGrath, 341 U.S. 123, 159, 160 
. 2 355 U.S., at 582. 


*Coneurring in Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 
123, 156-7, Mr. Justice Frankfurter noted ‘‘the inference to be drawn from 
the cases [is] that ‘standing’ to challenge official action is more apt to 
exist when that action is not within the scope of official authority than when 
the objection to the administrative decision goes not to its correctness .. . 
The objection to judicial restraint [i.e review] of an unauthorized exercise 
of powers is not weighty.’ 
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In Harmon, as in Greene, there was, it should be noted, 
no statutory provision for review of the challenged ad- 
ministrative action, and in fact, the basic statute made the 
Army Review Board’s findings ‘‘final subject only to 
review by the Secretary of Army.” N. onetheless, the 
Supreme Court found jurisdiction where this Court and 
the District Court had found none, because ‘judicial relief 
is available to one who has been injured by an act of 
a Government official which is in excess of his express or 
implied powers.’’ 355 U.S., at 581-82. 


3. Finally, in Leedom v. Kyne, supra, the National Labor 
Relations Board had combined professional and non- 
professional employees into a single bargaining unit, with- 
out first according the professionals the choice of con- 
stituting themselves as a separate unit as required by 
statute. Counsel for the Board argued that provisions of 
the Wagner Act foreclosed review of the Board’s action 
by an original suit in a District Court. Upon finding that 
the Board’s grouping was directly contrary to the express 
mandate of the Act, the Supreme Court held that the 
District Court could properly exercise jurisdiction to 
correct this failure to give effect to a ‘specific prohibition 
in the act,” 358 U.S., at 188. So here, where there is a 
specific limitation on the Secretary’s authority in the Re- 
organization Act of 1949 (see pp. 18-19, infra), it is appar- 
ent that the Secretary’s regulation is in the words of Kyne, 
contrary to a ‘‘clear and mandatory”’ statutory provision, 
and deserves to be struck down. 


The right to judicial review of unauthorized administra- 
tive action finds additional support in Section 10(a) of 
the Administrative Procedure Act. In an almost identical 
situation, the late Judge Morris, in Capitol Coal Sales v. 
Mitchell, 164 F. Supp. 161 (D.D.C. 1958), held that plain- 
tiff, a substantial portion of the business of which con- 
sisted of supplying coal to Government agencies, had 
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standing under Section 10(a) of the A.P.A. to maintain an 
action against the Secretary of Labor and others to 
restrain them from taking further action to publish its 
name on an ineligibility list because of alleged violations 
of the Walsh-Healey Act. Affirming the order of the Dis- 
trict Court, the Court of Appeals, sub nom. George v. 
Mitchell, — App. D. C. —, decided June 23, 1960, 282 F. 
2d 486 (D. C. Cir. 1960), found that plaintiff had standing 
to sue under the Fulbright Amendment to the Walsh-Healey 
Act, Act of June 30, 1952, ¢. 530, § 10, 66 Stat. 308, U.S.C.A., 
Title 41, § 43a, which in language identical to that of 
Section 10(a) of the A.P.A., affords judicial review of 
wage determinations to any person substantially injured 
or aggrieved. See also American President Lines v. Fed- 
eral Maritime Board, 112 F. Supp. 346 (D.D.C. 1953). 


In Farmer v. United Electrical, Radio and Machine 
Workers of America, 93 App. D. C. 178, 183, 211 F. 2d 36, 
40 (D. C. Cir. 1953) cert. denied, 347 U.S. 943 (1954), this 


Court, citing Sections 9 and 10 of the A.P.A., held that the 
District Court had properly invoked its equitable juris- 
diction to grant relief to plaintiff unions who challenged, 
as unauthorized under the Labor Management Relations 
Act of 1947, an action of the National Labor Relations 
Board requiring their officers to affirm the truth of theiz 
non-communist affidavits. Relying on the uncontradicted 
allegations of the plaintiff unions’ affidavit, the Court held 
that such Board action would have caused the unions ‘‘real, 
immediate and incalculable’? injury. While recognizing 
that the Court of Appeals’ enforcement proceeding is the 
only type of judicial review provided for in the Labor 
Management Relations Act, this Court found that the 
combination of a showing of unlawful action by the Board 
and resulting injury established the plaintiff unions’ 
standing to obtain the requested injunctive relief in a 
district court. For further examples of the right of 
aggrieved or injured parties to judicial review, see F.C.C. 


13 


v. Sanders Bros. Radio Station, 309 U.S. 470 (1940); 
International Union of Electrical, Radio and Machine 
Workers v. United States, — App. D. C. —, decided June 10, 
1960, 280 F. 2d 645 (D. C. Cir., 1960); National Coal 
Ass’n. v. F.P.C., 89 App. D. C. 135, 191 F. 2d 462 (D. C. 
Cir., 1951); Publicker Industries, Inc. v. Anderson, 68 F. 
Supp. 532 (D.D.C. 1946). 


These decisions make plain that economic injury which 
is neither nominal nor speculative is sufficient to satisfy 
the requirements of judicial review. The economic injury 
to Appellants as a result of the illegal action of Appellees 
is immediate, direct and substantial, and Appellants are 
therefore entitled to judicial review. 


Perkins v. Lukens Steel Co., 310 U.S. 113 (1940), in- 
volving a wage determination by the Secretary of Labor 
under the Walsh-Healey Act, upon which Appellees relied 
heavily below, is inapposite, for, as Judge Morris stated 
in Capitol Coal Sales v. Mitchell, 164 F. Supp., at 164 
(D.D.C. 1958) : 


‘‘There is a vast difference, in my opinion, from 
being unable to contract with the Government because 
of standards fixed by the Government applicable to 
the publie generally and a specific determination that 
the plaintiffs are ineligible to enter into such a con- 
tract because of dereliction on their part if such deter- 
mination is made in a proceeding that is beyond the 
statutory power of the Secretary of Labor to conduct.”’ 


In other words, in Lukens the action challenged was 
not directed at named individuals. Further, it is to 
be noted that the plaintiff companies involved were not 
prevented from contracting with the Government; rather 
they were permitted to contract, provided they repre- 
sented that their employees would not receive less than 
a prevailing minimum wage established by the Secretary. 
This is quite different from being barred for three years 
from carrying on a plumbing business with the Govern- 
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ment procurement agencies or with private builders who 
need federal financial assistance. Finally, with regard to 
Lukens, it is generally acknowledged that the case has been 
legislatively reversed by the Fulbright Amendment to the 
Walsh-Healey Act, supra.* 


Nor is Kansas City Power & Light Co. v. McKay, 96 
App. D. C. 273, 225 F. 2d 924 (D. C. Cir. 1955), cert. 
denied, 350 U.S. 884 (1955), also relied on by Appellees 
below, applicable. There the Court held that injury 
which private power companies might suffer because of a 
federally supported power program was too remote to 
support standing. The tenuous and remote competitive 
interest of these plaintiffs can scarcely be compared with 
the direct and immediate interest of Appellants. To quote 
Judge Morris in Capitol Coal Sales v. Mitchell, supra, 164 
F. Supp., at 164: 


‘There is . . . a vast difference between the status 
of a party who claims that he is unable to meet the 


competition caused by governmental action . . . and 
plaintiffs who are prohibited from entering into a 
contract with the Government because of specific in- 
eligibility determined by the Secretary of Labor in a 
proceeding which he had no statutory power to 
conduct.’ 


In fact, in McKay, Judge Washington carefully dis- 
criminated between the power companies’ lack of ‘‘judi- 
cially enforceable rights’? and the judicially protected 
interests of others more specifically affected, 225 F. 2d, 
at 933: 


‘‘While in the light of the decisions of the Supreme 
Court we would certainly be prepared to hold in an 
appropriate case that one who complains of adminis- 
trative action may find a remedy under the [Ad- 
ministrative Procedure] Act beyond the strict scope 
of judicial review recognized prior to its adoption, no 

* See George v. Mitchell, supra, 282 F. 2d, at 489; see also 3 Davis, Admin- 
istrative Law Treatise (1st ed. 1958) § 22.04. 
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judicially enforceable right of plaintiffs has been 
disregarded by the administrative action brought 
before us for review.’’ 


1. THE SECRETARY OF LABOR ACTED IN EXCESS OF HIS 
AUTHORITY AND VIOLATED A SPECIFIC CONGRESSIONAL 
LIMITATION IN ISSUING 29 C.F.R. § 5.6(b), THE REGULATION 
UNDER WHICH APPELLEES ACTED IN DEBARRING APPEL- 
LANTS FROM GOVERNMENT CONSTRUCTION WORK 


A. Reorganization Plan No. 14 Does Not Authorize the 
Secretary's Action 

By letter dated June 25, 1959 (J.A. 7), the Office of 
the Solicitor, Department of Labor, acting in reliance upon 
29 C.F.R. $ 5.6(b), informed Appellants that as of June 1, 
1959 their names had been added to the Comptroller 
General’s Consolidated List of Debarments, such date of 
June 1, 1959 being the effective beginning date of a three- 
year debarment period for ‘‘aggravated or willful’? 
violations of the ‘‘Eight-Hour Laws’’. In publishing 
Part 5 of the regulations, including Section 5.6(b) under 


which Appellants were debarred, the Secretary of Labor 
relied on Reorganization Plan No, 14 as his statutory basis.* 
The critical question, then, is whether any authorization 
for the drastic action of debarment can be found in Re- 
organization Plan No. 14. If not, the Secretary’s action 
was clearly unauthorized and illegal. We propose to show 
that the requisite authority was lacking. 


Reorganization Plan No. 14 provides in pertinent part: 


“In order to assure coordination of administration 
and consistency of enforcement of the labor standards 
provisions of each of the following Acts by the Federal 
agencies responsible for the administration thereof, 
the Secretary of Labor shall prescribe appropriate 
standards, regulations, and procedures, which shall be 
observed by these agencies, and cause to be made by 
the Department of Labor such investigations, with 


*See 16 Fed, Reg. 4430 (May, 1951). 
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respect to compliance with and enforcement of such 
labor standards, as he deems desirable, namely: . . 
(a) The Act of June 19, 1912 (37 Stat. 137, ch. 174), 
as amended [Sections 324 and 325 of Title 40] (the 
‘Kight-Hour Laws’) .. .”’ 


The provisions of the Reorganization Plan quoted above 
empower the Secretary of Labor to ‘‘prescribe appropriate 
standards, regulations and procedures’’ to ‘‘assure co- 
ordination of administration and consistency of enforce- 
ment of labor standards provisions’’ of certain statutes, 
ineluding the ‘‘EKight-Hour Laws’’, but the Plan does not, 
either by its express terms or by implication, empower the 
Secretary to provide the penalty of debarment for violation 
of the ‘‘Eight-Hour Laws’’, in addition to the sole monetary 
penalty incorporated therein (which Appellants were 
assessed and paid, J.A. 4-5). Absent a clear expression 
of intent, a drastic penalty such as debarment from 
Government and federally assisted private construction 
work for a three-year period may not be read into the 
Reorganization Plan by implication. In point of fact, 
where Congress intends to impose a severe penalty such 
as debarment, it does so in specific language, e.g., the 
Davis-Bacon Act, c. 411, $3, 46 Stat. 1494 (1931), as 
amended, U.S.C.A. Title 40, §276a-2, the Walsh-Healey 
Act, ec. 881, $3, 49 Stat. 2037 (1936), as amended, U.S.C.A. 
Title 41, $37, the Buy American Act, c. 212, $3, 47 Stat. 
1520, U.S.C.A. Title 41, §10b, and the National Housing 
Act, c. 847 § 512, 68 Stat. 610 (1934), as amended, U.S.C.A. 
Title 12, §1731(a). 


Corroboration of this plain reading of Reorganization 
Plan No. 14 is found in the accompanying message of Presi- 
dent Truman, dated March 13, 1950, 15 Fed. Reg. 3176 
(1950). After referring to the several laws regulating 
wages and hours of workers employed on federal contracts, 
such as the ‘‘Kight-Hour Laws’’, and the several acts re- 
quiring the payment of prevailing wage rates as determined 
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by the Secretary of Labor on construction financed by loans 
or grants from the federal government or by mortgages 
guaranteed by the federal government, such as the 
National Housing Act, President Truman points out that, 
with the exception of the Department of Labor, the federal 
agencies involved in the administration of the above acts 
are divided into two classes: (1) agencies which contract 
for federal public works or construction (such as the Corps 
of Engineers), and (2) agencies which lend or grant 
federal funds or guarantee mortgages to aid in the con- 
struction of projects to be built by public agencies or 
private groups (such as the Federal Housing Administra- 
tion). He then says: 


“‘The methods of enforcing labor standards neces- 
sarily differ between these two groups of agencies . 
[and] vary widely in character and effectiveness. As 
a result, uniformity of enforcement is lacking and the 
degree of protection afforded workers varies from 
agency to agency. 


“In order to correct this situation, this plan author- 
izes the Secretary of Labor to coordinate the adminis- 
tration of legislation relating to wages and hours in 
federally financed or assisted projects by prescribing 
standards, regulations and procedures to govern the 
enforcement activities of the various Federal agencies 
and by making such investigations as he deems 
desirable to assure consistent enforcement. The actual 
performance of enforcement activities, normally in- 
cluding investigation of complaints of violations, will 
remain the duty of the respective agencies awarding 
the contracts or providing the Federal assistance.’? 


In other words, ‘“‘the principal objective of the plan is 
more effective enforcement of labor standards’? by the 
above two classes of federal agencies under existing 
legislation. Nothing express or implied in the President’s 
message empowers the Secretary of Labor to clothe the 
other federal agencies such as the Corps of Engineers and 
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the Federal Housing Administration with a new adminis- 
trative sanction to enforce its labor standards.* 


B. The Reorganization Act of 1949 Prohibits the 
Secretary's Action 


The illegality of this administrative debarment sanction 
is made manifest by the very act under which Reorganiza- 
tion Plan No. 14 was promulgated. Section 5(a)(4) of 
the Reorganization Act of 1949, which is entitled ‘‘Limita- 
tions on Powers Respecting Reorganizations,’’ provides: 


‘“‘No reorganization plan shall provide for, and no 
reorganization under section 133z to 1332-15 of this 
title shall have the effect of (4) authorizing any 
agency to exercise any function which is not expressly 
authorized by law at ‘the time the plan is transmitted 
to the Congress.’’ 5 U.S.C.A. § 1332-3. 


It is thus clear that Congress did not intend for the 
Secretary of Labor to ‘‘exercise any function’’, such as the 


sanction of debarment, which was not expressly authorized 
by law at the time Plan No. 14 was transmitted to Congress. 
Congressional disapproval of the imposition by executive 


*In the main, the Sccretary’s action, pursuant to Reorganization Plan No. 
14, coordinated the activities of federal agencies in the interest of uniform 
administration and enforcement of the labor standards provisions. For ex- 
ample, he supplied a uniform definition for crucial words and phrases—‘‘wage 
determination,’’ ‘‘contract,’’ ‘‘building,’’ ‘‘work,’’ ‘‘construction,’’ ‘‘prose- 
cution,’’ ‘‘completion,’’ ‘‘repair,’’ (the last four limited to the Housing 
Act of 1949) (29 C.F.R. § 5.2(d), (e), (£), (g); he provided a procedure 
for federal agencies to secure a wage rate determination from him (29 
C.F.R. § 5.3); he also established the uniform contract stipulations acknowl- 
edging provisions of relevant labor standards acts (29 C.F.R. § 5.5). In 
addition, he set up requirements of agency investigations, payroll record 
keeping, and suspension of funds (29 C.F.R. §§ 5.6, 5.8), and an overall 
investigation procedure for his own officers (29 C.F.R. §5.10). Finally, in 
29 C.F.R. § 5.12, he provided that agencies could receive authoritative rulings 
from his office on any question relating to the regulations or the relevant acts. 

In marked contrast, the three-year ineligibility provision of §5.6(b) 
exceeds the stated objective of Reorganization Plan No, 14, the equal admin- 
istration of existing statutory law. 
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and administrative agencies of sanctions without statutory 
basis is also expressed in Section 9(a) of the Administra- 
tive Procedure Act, providing that ‘‘no sanction shall be 
imposed or substantive rule or order be issued except 
within jurisdiction delegated to the agency and as author- 
ized by law.’’ (c. 324, 60 Stat. 237 (1946), U.S.C.A. Title 
5, § 1008(a)).* 


C. Appellee Comptroller General Has Admitted That Appellee 
Secretary of Labor Acted in Excess of His Authority in 
Issuing 29 C.F.R. § 5.6(b), and in Debarring Appellants 
for a Three-Year Period Thereunder 


In a letter marked B-137920 and dated January 6, 1960, 
addressed to the Secretary of Labor (annexed hereto as 
Appendix B), in which the Comptroller General sustained 
the three-year debarment of Appellants, the Comptroller 
General set forth (1) 29 C.F.R. §5.6(b), (2) the directions 
to the Secretary of Labor under Reorganization Plan 
No. 14 to “‘assure coordination of administration and 
consistency of enforcement’? of certain labor standards 
provisions, including the ‘‘Kight-Hour Laws”’, and (3) the 
limitation in Section 5(a)(4) of the Reorganization Act 
of 1949 against ‘‘authorizing any function which is not 
expressly authorized by law at the time the plan is trans- 
mitted to the Congress’, and then concluded (Appendix B, 
pp. 34-35) : 

‘Thus, the employment of debarment as a punish- 
ment (a function consistently held to be unauthorized 
and improper) appears to be the exercise of a function 
“not expressly authorized by law’ and as such to be 
outside the authority conferred by the terms of Plan 14. 
If so, it follows that the provisions of section 5.6(b) 


*A.P.A. §2(f) defines ‘‘sanction’’ to include ‘Sageney . . . (3) imposi- 
tion of any form of penalty or fine... or (7) taking of other compulsory 
or restrictive action.’’ (¢, 324, 60 Stat. 237 (1946), U.S.C.A. Title 5, 
§ 1001 (f)). 
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are untenable to the extent that they may be inter- 
preted or applied to permit debarment without regard 
to current responsibility to perform. 


‘¢Moreover, it would appear that express provisions 
of the ‘‘Eight-Hour Laws’? establishing both civil and 
criminal penalties for violations negative any pos- 
sibility that the Congress left the scope of their 
administration open to the use of additional punish- 
ment in the discretion of enforcement agencies.’”® 


With respect to Appellants’ debarment status, the 
Comptroller General then stated (Appendix B, p. 36): 


“The irregularities or violations by the Copper 
Plumbing & Heating Company occurred during a 
period extending from March to June, 1957. No addi- 
tional irregularities have been reported for periods 
preceding or following. The debarment was pub- 
lished and became effective June 1, 1959, and provided 
for ineligibility until June 1, 1962. Assuming that 
some administrative determination of irresponsibility 
and ineligibility was warranted at the time because of 
demonstrated irregularities in the observance of labor 
standards during 1957, a serious doubt exists that the 
imposition of ineligibility in 1959, following nearly two 
years of apparently satisfactory performance of such 
conditions in other contracts (it is reported that the 


* The Comptroller General has made it clear to Congress that he considers 
administrative debarment ordered under Reorganization Plan No. 14 as operat- 
ing ‘‘without express statutory authority both as punishments and as restric- 
tions upon the competitive procurement system.’’ See his identical letters to the 
chairmen of the House Committee on Education and Labor and the Senate 
Committee on Labor and Public Welfare (April 20, 1959, B-123085 and 
B-3368), when reporting on bills to amend the ‘‘Eight-Hour Laws’’ (quoted 
in the January 6, 1960 letter, Appendix B, p. 36): 


«¢Debarments ordered under regulations of the Secretary of Labor 
pursuant to Reorganization Plan 14 remove the individuals concerned 
from eligibility to compete for contracts for periods of three years and 
80 operate, without express statutory authority, both as punishments and 
as restrictions upon the competitive procurement system. * * * If 
debarment is desirable other than as a temporary disqualification (to be 
removed upon a showing of responsibility to perform satisfactorily in 
the future), we believe that the Congress should expressly so provide.’? 
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firm had work either under bid or contract valued in 
excess of $5,000,000 at the time of debarment), can be 
justified on the basis of current irresponsibility. More- 
over, under the circumstances, the debarment of three 
years from 1959 to 1962 does not appear to be a dis- 
qualification predicated upon irresponsibility to per- 
form satisfactorily during such period, but a dis- 
qualification imposed as a punishment.’? 


In short, the Comptroller General found the debarment 
imposed on Appellants to be ‘‘unauthorized and improper”, 
and ‘‘outside the authority conferred by the terms of 
Plan 14’. He also found the imposition of ineligibility 
on Appellants in 1959 for ‘‘demonstrated irregularities in 
the observance of labor standards during 1957 . 
following nearly two years of apparently satisfactory 
performance of such conditions in other contracts?’ 
amounted to ‘‘disqualification imposed as a punishment’. 
Congress, the Comptroller General further stated, in in- 
corporating in the ‘‘Eight-Hour Laws’ ‘‘express pro- 


visions establishing both civil and criminal penalties for 
violations negative[d] any possibility’? that it ‘left the 
scope of their administration open to the use of additional 
punishment in the discretion of enforcement agencies’’. 


Moreover, even if the Secretary’s administrative debar- 
ment action were not deemed to ‘be in direct contravention 
of the express language of Reorganization Plan No. 14, and 
the Section 5(a)(4) limitation in the Reorganization Act 
of 1949, it would, in the opinion of the Comptroller General, 
be in violation of the General Accounting Office’s long 
established rule that administrative debarment ‘‘where 
imposed administratively without specific statutory sanc- 
tion’’, must be ‘‘restricted to measure current irrespon- 
sibility’’; otherwise it is being ‘“‘employed in a retaliatory 
sense’’, (Appendix B, p. 31). 

Since in the instant case, Appellants were debarred in 


1959, more than two years after the claimed violation in 
1957, the debarment was clearly ‘retaliatory’? and did not 
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measure ‘‘current irresponsibility”. A fortiori, where 
Appellees in 1959 imposed on Appellants a three year 
statutory debarment to run until 1962, they were in effect 
predicting that Appellants could not be trusted until five 
years had passed since the claimed violation. Such exces- 
sive retaliation is plainly invalid under the Comptroller 
General’s established criteria. 


D. The Federal Courts Have Consistently Invalidated Sanctions 
Imposed by Executive Agencies Not Founded on Clear 
Statutory Authority 


The Courts have consistently invalidated sanctions of 
executive and administrative agencies not founded on clear 
statutory authority. A recent example is the decision of 
the United States Supreme Court in Commissioner v. 
Acker, 361 U.S. 87 (1959) (relied on by the Comptroller 
General in his January 6, 1960 letter, Appendix B, p. 35). 
There the taxpayer, without reasonable cause, failed to 
file a declaration of his estimated income tax for any of 
the years 1947 through 1950. The Commissioner imposed 
an addition to the tax for each of those years under 
Section 294(d)(2) for the filing of a ‘‘substantial under- 
estimate”? of tax. The Tax Court sustained the Com- 
missioner’s imposition of both additions. Affirming 
reversal by the Court of Appeals, the Supreme Court 
struck down the published regulation which had imposed 
a second penalty as being beyond the authority granted 
by the 1939 Code. Stating that penal statutes, such as 
Section 294(d)(2), must be ‘‘strictly construed’’, the 
Court failed to find any ‘‘expressed or necessarily implied 
provision or language that purports to authorize’’ the 
treatment of a taxpayer’s failure to file a declaration as 
an estimate of his tax to be zero, and accordingly held 
that ‘‘to uphold this addition to the tax would be to hold 
that it may be imposed by regulation, which, of course, the 
law does not permit’. 361 U.S. at 91-92. 


Other cases involving the validity of sanctions imposed 
by federal officials are Peters v. Hobby, 349 US. 331 
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(1955), and Priebe & Sons v. United States, 332 U.S. 407 
(1947). In Peters, the Loyalty Review Board of the Civil 
Service Commission, pursuant to certain regulations of 
the Board promulgated upon the purported authority of 
an Executive Order of the President, debarred Peters 
from federal employment for a period of three years. 
Under the provisions of the Order, the Board was author- 
ized to conduct post-audit reviews of decisions by Govern- 
ment agencies unfavorable to a federal employee. Despite 
the limitation of review to unfavorable action, the Board 
reviewed and overturned a decision favorable to Peters. 
The Court rejected the Government’s contention that 
language in the Order providing that the Board shall 
“advise all departments and agencies on problems relating 
to employee loyalty’’ and that the Board shall ‘‘coordinate 
the employee loyalty policies and procedures of the several 
departments and agencies”’ authorized the Board’s regula- 
tions pursuant to which the action under attack was taken. 
Stating that the Board was prohibited from doing ‘‘by 
regulation precisely what it was not permitted to do under 
the Order’’ (p. 342), the Court invalidated the debarment 
action of the Board. In Priebe, the Court held that a 
liquidated damage provision in a Government contract, 
which was unenforceable under general contract law 
because it constituted a penalty, could not be upheld under 
the broad procurement powers of the Lend-Lease Act, 
which contained no provision authorizing the imposition 
of penalties as contract sanctions. 


In the District Court, Appellees took the position that 
debarment did not constitute a penalty but merely a refusal 
to deal with Appellants, and that the Government had 
inherent authority to deal with whom it would. It is idle, 
however, to contend that debarment is not a penalty. The 
very fact that the debarment here extends for a definite 
period of three years rather than being limited to a specific 
contract award is indicative of the penal nature of the 
action. Moreover, as noted supra, p. 21, Appellee Comp- 
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troller General has conceded debarment to be a penalty, 
and he is not alone in holding this view. For example, the 
Attorney General’s Committee on Administrative Pro- 
cedures, commenting on the debarment provision of the 
Walsh-Healey Act, said: 


cco * © The withholding of Government business 
may be an exceedingly drastic, if not altogether 
ruinous penalty. It has been so recognized by the 
Secretary and has accordingly been little employed 
* * © the penalty of blacklisting is so severe that its 
imposition may destroy a going business.’’ Senate 
Doe. 186, 76th Congress, 3d Session 2 (1940). 


Despite the contention of Appellees below, the action of 
debarment constitutes a severe sanction. Such a sanction 
is permissible only if there is clear statutory basis for 
such action. Plainly, the requisite basis is lacking in Re- 
organization Plan No. 14. Moreover, the limiting pro- 
visions of Section 5(a)(4) of the Reorganization Act of 
1949 and Section 9(a) of the Administrative Procedure 


Act quoted above, as well as the court decisions referred 
to above, establish the impropriety of the imposition of 
sanctions without statutory authority. Finally, the Comp- 
troller General, one of the Appellees herein, has admitted 
that the Secretary not only lacks statutory authority, but 
that his action is “‘improper and unauthorized’’. Accord- 
ingly, the action of Appellees in debarring Appellants is, 
in the words quoted in Acker, ‘‘no more than an attempted 
addition to the statute of something which is not there’’, 
and is therefore invalid. 361 U.S., at 94. 


CONCLUSION 


In his findings, the District Judge stated that if the 
matter were before him originally he ‘‘would decide 
contrariwise’’, but that he felt bound by what he ‘‘be- 
lieve[d] to be the Court of Appeals’ opinion on this 
subject”. (J.A. 20). He then added: 
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‘‘Well, if you can persuade the Court of Appeals 
that I am wrong, I’ll be very happy because it seems 
to me that authority is being given to executive depart- 
ments to do things that are hardly consistent with our 
ideas of freedom and liberty; so I’d be happy if you 
would get me reversed.”” (J.A. 21), 


As has been shown, there is no statutory basis for the 
authority asserted by the executive department herein in 
issuing and enforcing 29 C.F.R. § 5.6(b). The arbitrary 
action of Appellee Secretary of Labor has caused Appel- 
lants substantial injury and aggrievement, clearly entitling 
them under the applicable decisions to judicial review and 
relief. 


Accordingly, this Court should reverse the District 
Court and remand with instructions to grant Appellants 
immediate declaratory and injunctive relief. 


Respectfully submitted, 


C. Rocer Netson 
Franxurn M. Scuutrz 
Ricwarp P. Wintiams 
910 Seventeenth Street, N.W. 
Washington 6, D. C. 
Attorneys for Appellants 
Of Counsel: 


Purcett & Netsow 
910 Seventeenth Street, N.W. 
Washington 6, D. C. 


Rummens, Grirrin, SHort & Cressman 
1107 American Building 
920 Second Avenue 
Seattle 4, Washington 


December 3, 1960 
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APPENDIX “A” 
Statutes and Regulations Involved 
The statutes involved include: 


Sections 324 and 325a of U.S.C.A. Title 40, of the Hight 
Hour Laws which read: 


$324. Public contracts to provide for eight-hour day; 
stipulation for penalty; inspectors to report viola- 
tions; deduction of penalty; appeals; right of 
action in Court of Claims 


‘‘Bvery contract made to which the United States, 
any Territory, or the District of Columbia is a party, 
and every such contract made for or on behalf of the 
United States, or any Territory, or said District, 
which may require or involve the employment of 
laborers or mechanics shall contain a provision that 
no laborer or mechanic doing any part of the work 
contemplated by the contract, in the employ of the 
contractor or any subcontractor contracting for any 
part of said work contemplated, shall be required 
or permitted to work more than eight hours in any 
one calendar day upon such work; and every such con- 
tract shall stipulate a penalty for each violation of 
such provision in such contract of $5 for each laborer 
or mechanic for every calendar day in which he shall 
be required or permitted to labor more than eight 
hours upon said work; * * *”’ 


§ 325a. Same; computation of wages on basic day rate 
of eight hours; work in excess of day rate 


“Notwithstanding any other provision of law, the 
wages of every laborer and mechanic employed by any 
contractor or subcontractor engaged in the perform- 
ance of any contract of the character specified in 
sections 324 and 325 of this title, shall be computed 
on a basie day rate of eight hours per day and work in 
excess of eight hours per day shall be permitted upon 
compensation for all hours worked in excess of eight 
hours per day at not less than one and one-half times 
the hasic rate of pay.”’ 
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Reorganization Plan No. 14 of 1950, 15 Fed. Reg. 3176, 
which reads in relevant part: 


“In order to assure coordination of administration 
and consistency of enforcement of the labor standards 
provisions of each of the following Acts by the 
Federal agencies responsible for the administration 
thereof, the Secretary of Labor shall prescribe appro- 
priate standards, regulations, and procedures, which 
shall be observed by these agencies, and cause to be 
made by the Department of Labor such investigations, 
with respect to compliance with and enforcement of 
such labor standards, as he deems desirable, namely: 
--- (d) the Act of June 19, 1912 (37 Stat. 137, ch. 174), 
as amended [Sections 324, and 325 of Title 40],”? 
(the ‘‘Hight-Hour Laws’’). 


Reorganization Act of 1949, Sections 1332-15 of U.S.C.A., 
Title 5 which reads in relevant part: 


§ 1332-3a. ‘‘No reorganization plan shall provide for, 
and no reorganization under section 133z to 1382-15 of 


this title shall have the effect of — 


(4) authorizing any agency to exercise any function 
which is not expressly authorized by law at the time 
the plan is transmitted to the Congress;’’ 


Administrative Procedure Act, Sections 2, 9 and 10, 
US.C.A. Title 5 §§ 1001(f), 1008(a) and 1009(a) which 
read: 


§ 1001(f). ‘‘ ‘Sanction’ includes the whole or part of 
any agency . . . (3) imposition of any form of penalty 
or fine . . . or (7) taking of other compulsory or 
restrictive action.’ 


§ 1008(a). ‘‘No sanction shall be imposed or substan- 
tive rule or order be issued except within jurisdiction 
delegated to the agency and as authorized by law.’? 


§ 1009(a). ‘‘Rights of Review Any person suffering 
legal wrong because of any agency action, or ad- 
versely affected or aggrieved by such action within 
the meaning of any relevant statute, shall be entitled 
to judicial review thereof.’’ 
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The Regulations involved include Parts 5.1 and 5.6(b) 
of C.F.R. Title 29: 


$5.1 Purpose and scope.—The regulations contained 
in this part are promulgated in order to coordinate 
the administration and enforcement of the labor 
standards provisions of each of the following acts 
by the Federal agencies responsible for their ad- 
ministration, i.e.: 

Davis-Bacon Act, as amended, 46 Stat. 1494, 49 
Stat. 1011, 54 Stat. 399, 55 Stat. 53; 40 U.S.C. 276a 
et seq. and as extended to the Federal-Aid Highway 
Act of 1956, 70 Stat. 374. 40 U.S.C. 151 et seq. 

[Amended Oct. 11, 1956, 21 F.R. 7936; Dec. 9, 1958, 
23 F.R. 9672.] 

Copeland and Anti-Kickback Acts, Act of June 13, 
1984, as amended, 48 Stat. 948, ch. 482, 62 Stat. 740, 
62 Stat. 862, 63 Stat. 108, 72 Stat. 967, 18 U.S.C. 874, 
40 U.S.C. 276e [Added Dec. 9, 1958, 23 F-R. 9672.] 

Anti-Kickback Act, as amended, 48 Stat. 948, 62 
Stat. 740, 63 Stat. 108; 18 U.S.C. 874, 40 U.S.C. 
276b, c. 

Eight Hour Laws, 27 Stat. 340, as amended, 37 Stat. 
726, 37 Stat. 187, as amended, 54 Stat. 884; 39 Stat. 
1192; 40 U.S.C. 321 et seq. 

National Housing Act, as amended, 53 Stat. 804; 
12 U.S.C. 1703 et seq. 

Hospital Survey and Construction Act, as amended, 
60 Stat. 1040; 42 U.S.C. 291 et seq. 

Federal Airport Act, as amended, 60 Stat. 170; 
49 U.S.C. 1101 et seq. 

Housing Act of 1949, 63 Stat. 413; 42 U.S.C. 1401 
et seq. 

School Survey and Construction Act of 1950, as 
amended, 64 Stat. 967 et seq.; 20 U.S.C. 251 et seq. 

Defense Housing and Community Facilities and 
Services Act of 1951 (65 Stat. 293, as amended; 42 
U.S.C. 1591 et seq.). 

Federal Civil Defense Act of 1950, as amended, 
(64 Stat. 1245, as amended; 50 U.S.C. App. 2251). 
[Added Dee. 9, 1958, 23 F.R. 9672.] 


29 


§ 5.6(b) Whenever any contractor or subcontractor is 
found by the Secretary of Labor or the Agency Head 
to be in aggravated or wilful violation of the pre- 
vailing wage or overtime pay provisions of any of 
the applicable statutes listed in §5.1 other than the 
Davis-Bacon Act, such contractor or sub-contractor or 
any firm, corporation, partnership, or association in 
which such contractor or subcontractor has a sub- 
stantial interest shall be ineligible for a period of 
three years (from the date of publication by the 
Comptroller General of the name or names of said 
contractor or subcontractor on the ineligible list as 
provided below) to receive any contracts subject to 
any of the statutes listed in §5.1. In cases arising 
under contracts covered by the Davis-Bacon Act, the 
ineligibility provision prescribed in that act shall 
govern. 


The Agency Head shall furnish to the Secretary of 
Labor for transmittal to the Comptroller General the 
the names of the persons or firms who have been 
found to have disregarded their obligations to em- 
ployees. The Comptroller General will distribute a list 
to all Departments of the Government giving the names 
of such ineligible persons or firms. 


APPENDIX “B” 


COMPTROLLER GENERAL OF THE UNITED STATES 
WASHINGTON 25 


B-139720 January 6, 1960 
Dear Mr. Secretary: 


Careful consideration has been given to the views ex- 
pressed by the Acting Solicitor of Labor in letter of 
November 23, 1959, and an attached memorandum of law, 
concerning the propriety of a three year debarment of the 
Copper Plumbing & Heating Company and its responsible 
officers, Messrs. Roy C. Allen and Robert E. Giles, for 
violations of the overtime provisions of the Eight Hour 
Law, 40 U.S.C. 324. 

The debarment was imposed pursuant to section 5.6(b) 


of Department of Labor Regulations, part 5, Subtitle A, 29 
Code of Federal Regulations, and became effective when, 
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as a cooperative measure, we included their names on a 
listing of ineligibles published June 1, 1959. The firm, in 
a brief filed by its attorneys, dated September 30, 1959, 
protested the action. It was asserted that the authority 
conferred upon the Secretary of Labor by Reorganization 
Plan No. 14 of 1950, 64 Stat. 1267, was unlawfully exceeded 
because provisions of the regulation in effect legislated a 
penalty for violation of the Hight Hour Law whereas the 
Reorganization Plan authorized the Secretary only to 
coordinate the enforcement measures of contracting 
agencies with respect thereto. The debarment also was 
alleged to be an unlawful restraint upon positive guarantees 
of law provided under the competitive procurement system 
and an additional punishment to that provided for by the 
Eight Hour Laws of such severity that it would force the 
firm out of business and into bankruptcy. 


As stated in 37 Comp. Gen. 544 (1958), the General 
Accounting Office has always been deeply concerned with 
conditions which operate as restrictions upon the competi- 
tive procurement system. The applicable procurement 
statutes (section 3709, Revised Statutes, 41 U.S.C. 5; 10 
U.S.C. 2305(b) and 41 U.S.C. 253(b)) require, either ex- 
pressly or impliedly, that competition be obtained among 
all qualified and interested bidders and that award be made 
to the responsible bidder whose bid conforms to the invita- 
tion specifications and will be most advantageous to the 
Government. At the same@time, it has been recognized that 
there may be instances in Which a lack of responsibility is 
so evident that a particular bidder properly can be placed 
in a status of ineligibility (variously denominated suspen- 
sion, debarment, black-listing, ete.) and denied awards over 
a reasonable period of time until objectionable conditions 
have been corrected or overcome. The use in this manner 
of administrative procurement controls to eliminate bids 
by incapable or irresponsible persons, even though restric- 
tive of competition to that extent, is not inconsistent with 
the functioning or objectives of the competitive procure- 
ment system. See Schlesinger v. Gates, 249 F. 2d 111. 


Where the status of ineligibility to compete for and 
receive awards of Government contracts is authorized or 
directed by statute (Davis-Bacon Act, 40 U.S.C. 276a; 
Walsh-Healey Act, 41 U.S.C. 35; Buy American Act, 41 
U.S.C. 10e; and section 512 of the National Housing Act, 
12 U.S.C. 1731a), it is employed in a retaliatory sense 
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independently of current responsibility to perform. Where 
imposed administratively without specific statutory au- 
thority, unless employment of the sanction is restricted 
to measure current irresponsibility, it likewise is employed 
in a retaliatory sense. That is to say, if the ineligibility 
invoked as a result of administrative discretion exceeds 
a reasonable delineation of presumptive irresponsibility, 
it operates punitively; and, to the extent that it is not 
coextensive with irresponsibility, the Government is denied 
benefits of competition contemplated by the procurement 
statutes, and bidders may be deprived of substantial rights 
and interests, in excess of the requirements and beyond the 
scope of reasonable regulatory needs. 


It is true, of course, that the competitive procurement 
statutes were enacted for the protection of the Government, 
and not for sellers, upon whom they ordinarily confer 
no enforceable rights. Perkins v. Lukens Steel Company, 
310 U.S. 113 (1940). However, the fact that the Govern- 
ment, like private individuals and businesses, enjoys an 
adequate range of discretion in selecting those with whom 
it wishes to deal, and is protected from liability in ex- 
ercising such discretion, does not mean that contracting 
agencies are empowered to exclude bidders from competi- 
tion for its business. A conclusion reached by the Attorney 
General’s Committee on Administrative Procedure in 1939 
(mimeographed monograph), that ‘‘the penalty of black- 
listing is so severe that its imposition may destroy a going 
business,’’ appears to be even more valid under present day 
conditions. As such, the power of debarment is tantamount 
to one of life or death over a business, and, when admini- 
strative debarment is employed for its deterrent or retalia- 
tory value alone, it is seriously questionable that no more 
is entailed then deprivation of a benefit or privilege, within 
the bonds of ‘‘due process’’, without redressable injury to 
personal or property rights. However, whether or not 
liability is incurred in refusing to deal with a responsible 
hidder, it is certain that the statutory directions requiring 
competition are binding upon and must be observed by 
contracting agencies. The discretion properly exercisable 
by them is not absolute. 


It is recognized, likewise, that the term ‘‘responsibility’’ 
means something broader than pecuniary ability; it in- 
cludes, also ‘‘judgment, skill, ability, capacity and integ- 
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grity.’? O’Brien v. Carney, 6 F. Supp. 761 (1934). Con- 
tentions that debarment is not misused and should be 
viewed as remedial, rather than punitive, when employed 
to ensure that the procurement dollar is wisely spent, 
usually are predicated upon considerations of ‘‘integrity’’ 
or business ethics. From this viewpoint, after a bidder 
has been convicted, or even accused, of wrong doing, 
whether or not the offense be related to the specific work 
to be procured, its general integrity is said to have been 
impaired and its fitness to do business as a Federal con- 
tractor is said to be questionable. However, the evaluation 
of integrity and business ethics in determining responsi- 
bility is undeniably difficult. These elements are not only 
relative in nature but their measurement is complicated, 
additionally, by the necessity of estimating the extension, 
if any, of particular conduct into and through a future 
period of performance. For these reasons, the formulation 
of precise rules defining limits within which discretion to 
debar properly may be exercised in the general ‘‘integrity”’ 
area does not appear to be feasible. The observation may 
be made, however, in the light of factors so far considered 
in our decisions, that a lack of integrity such as would 


justify a determination of irresponsibility and the imposi- 
tion of debarment should be predicated upon a reasonable 
expectation, evidenced by something more than an accusa- 
tion, an unrelated offense, or an offense remote in time, 
that an impairment of responsibility exists which will inter- 
fere with current satisfactory performance of a Govern- 
ment contract. 


The broad purpose of competitive procurement is to 
secure for the Government the benefits which flow from 
free competition, and it long has been recognized that a 
high regard for the rights of all individuals desiring to 
compete is essential to maintenance of conditions which 
foster free competition. In Heyer Products Company v. 
United States, 140 F. Supp. 409 (1956), the court pointed 
out that ‘‘Among these rights is the right to have his bid 
honestly considered.’’ See, also, United States v. Brook- 
ridge Farm, 111 F. 2d 461, and Purcell Envelope Company 
v. United States, 249 U.S. 313, 318, in which it was observed 
that ‘‘the Government is given the benefit if the competi- 
tion of the market and each bidder is given the chance for 
a bargain.’’ Thus, in 18 Comp. Gen. 117 (1938), we stated 
that ‘‘* * * every citizen qualified to bid for Government 
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business is entitled to certain considerations under the 
statute [3709 Revised Statutes] which may not legally be 
disregarded or ignored.’’ We have insisted, accordingly, 
that invitations to bid be sufficiently definite to permit 
competition on equal terms (36 Comp. Gen. 380); that 
invitations cover actual needs and be free from restrictive 
requirements which limit competition unnecessarily (18 
Comp. Gen. 117) ; and that protection of bidders’ interests 
prevents allowing them to vary the terms of offers after 
bids are opened, even if to the advantage of the Govern- 
ment, since ‘‘The strict maintenance of the rules designed 
to secure competitive bidding is infinitely more in the public 
interest than obtaining an apparent pecuniary advantage 
in a particular case’’ (34 Comp. Gen. 180). Although every 
effort is made to cooperate with contracting agencies in 
recognition of the fact that specialized administrative needs 
require exercise of a broad discretion in establishing the 
qualifications of bidders, all protests are carefully con- 
sidered here to see that competitors receive treatment in 
accordance with fundamental standards of fair play, with- 
out which the Government could not expect to obtain the 
full benefit of competition under applicable procurement 
laws. There have been no material deviations from this 
traditional position. 


The General Accounting Office consistently has taken the 
position, therefore, that contracting agencies are required 
to observe certain safeguards and limitations in the use 
of non-statutory debarments. As early as 1928 (7 Comp. 
Gen. 547) it was determined that a period of debarment 
must not be unreasonable, and in 1934 (14 Comp. Gen. 
313) it was held that a period of more than one year was 
not reasonable under the circumstances of a particular case, 
where drugs had been furnished in impure form on two 
occasions. General conditions under which administrative 
debarments are proper, representing largely a collection 
of circumstances in which we have concurred in debarment 
actions, are discussed in subpart 1-1.6 of Federal Procure- 
ment Regulations (General Services Administration) and 
SaDDare 1-600 of the Armed Services Procurement Regu- 
ation. 


In this connection, the language employed in subpart 
1-1.605(b) (5) of FPR, which states that ‘‘The debarment 
shall be for a reasonable, definitely stated period of time 
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commensurate with the seriousness of the offense,’’ or in 
subpart 1-604.2 of ASPR, which states that the reasonable 
period of time shall be ‘‘commensurate with the seriousness 
of the cause therefore,’’ should not be misconstrued. The 
references to a period of time ‘‘commensurate with the 
seriousness’? of the offense are not understood to approve 
a period of ineligibility tailored to fit an offense as a 
punishment. Rather, it is the sense of our decisions that 
the seriousness of an offense furnishes only an indication 
of the degree and probable duration of irresponsibility 
demonstrated. This is expressly noticed in subpart 1-604 
of ASPR, which states, ‘‘Placing the name of an individual 
or firm on the consolidated list will be for the purpose of 
protecting the interest of the Government and not for 
punishment.’? (Emphasis added). 


Section 5.6(b) of the Regulations, 29 C.F.R., subtitle A, 
provides in pertinent part that— 


‘‘Whenever any contractor or subcontractor is 
found by the Secretary of Labor or the Agency Head 
to be in aggravated or wilful violation of the prevail- 
ing wage or overtime pay provisions of any of the 
Applicable statutes * * * such contractor or subcon- 
tractor * * * shall be ineligible for a period of three 
years ee * 9 


The authority relied upon for this provision, as shown 
in section 5.1 of the Regulations, was Reorganization Plan 
No. 14 of 1950, 64 Stat. 1267, issued pursuant to the Re- 
organization Act of 1949, 5 U.S.C. 133z-15. By the Plan 
the Secretary of Labor was directed ‘‘to prescribe appro- 
priate standards, regulations, and procedures’? to assure 
‘coordination of administration and consistency of enforce- 
ment of the labor standards provisions’’ of certain statutes, 
including the Eight Hour Laws. However, section 5(a) (4) 
of the Reorganization Act stipulated that no reorganization 
plan could have the effect of ‘‘authorizing any agency to 
exercise any function which is not expressly authorized by 
law at the time the plan is transmitted to the Congress.”? 
(It will be noted, also, that section 7 exempted the General 
Accounting Office from the agencies whose functions might 
be affected and, consequently, prevented any revision of 
the functions exercised by it.) Thus, the employment of 
debarment as a punishment (a function consistently held 
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to be unauthorized and improper) appears to be the ex- 
ercise of a function ‘‘not expressly authorized by law’’ and 
as such to be outside the authority conferred by the terms 
of Plan 14. If so, it follows that the provisions of section 
5.6(b) are untenable to the extent that they may be inter- 
preted or applied to permit debarment without regard to 
current responsibility to perform. 


Moreover, it would appear that express provisions of the 
Hight Hour laws establishing both civil and criminal penal- 
ties for violations negative any possibility that the Con- 
gress left the scope of their administration open to the 
use of additional punishment in the discretion of enforce- 
ment agencies. As pointed out by the Supreme Court of 
the United States in Commissioner v. Acker, No. 13, de- 
cided November 16, 1959, 4 L. ed. 2d 127, 


‘‘The law is settled that ‘penal statutes are to be 
strictly construed,’ Federal Communications Com. v. 
American Broadcasting Co., 347 U.S. 284, 296, 98 L. ed. 
699, 709, 74 S. Ct. 593, and that one ‘is not to be 
subjected to a penalty unless the words of the statute 
plainly impose it,’ Keppel v. Tiffin Sav. Bank, 197 
U.S. 356, 362, 49 L. ed. 790, 792, 25 S. Ct. 443. See, 
e.g., Tiffany v. National Bank of Missouri (US) 18 
Wall 409, 410, 21 L. ed. 862, 863; Elliott v. Eastern 
ropa pte R. Co., 99 U.S. 573, 576, 25 L. ed. 292, 
293.’ 


In this case there was considered a regulation promulgated 
under the Internal Revenue Code of 1939 which, in effect, 
added a penalty to a taxing statute, and the Court held 
that— 


«<*** to uphold this addition to the tax would be to 
hold that it may be imposed by regulation, which, of 
course, the law does not permit. United States v. 
Calamaro, 354 U.S. 351, 359, 1 L. ed. 2d 1394, 1399, 
77 S. Ct. 1138; Koshland v. Helvering, 298 U.S. 441, 
446, 447, 80 L. ed. 1268, 1273, 56 S. Ct. 767, 105 
ALR 756; Manhattan General Equipment Co. v. Com- 
meen 297 U.S. 129, 134, 80 L. ed. 528, 531, 56 

. Ct. ty 
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In line with our position we have advised the Congress, 
when reporting on bills to amend the Hight Hour Laws 
(B-123085, B-3368, April 20, 1959), that: 


““Debarments ordered under regulations of the Sec- 
retary of Labor pursuant to Reorganization Plan 14 
remove the individuals concerned from eligibility to 
compete for contracts for periods of three years and 
so operate, without express statutory authority, both 
as punishments and as restrictions upon the competi- 
tive procurement system. *** If debarment is desirable 
other than as a temporary disqualification (to be re- 
moved upon a showing of responsibility to perform 
satisfactorily in the future) we believe that the Con- 
gress should expressly so provide.’’ 


The irregularities or violations by the Copper Plumbing 
& Heating Company oceurred during a period extending 
from March to June, 1957. No additional irregularities 
have been reported for periods preceding or following. 
The debarment was published and became effective June 
1, 1959, and provided for ineligibility until June 1, 1962. 
Assuming that some administrative determination of irre- 
sponsibility and ineligibility was warranted at the time 
because of demonstrated irregularities in the observance 
of labor standards during 1957, serious doubt exists that 
the imposition of ineligibility in 1959, following nearly two 
years of apparently satisfactory performance of such con- 
ditions in other contracts (it is reported that the firm had 
work either under bid or contract valued in excess of 
$5,000,000 at the time of debarment), can be justified on the 
basis of current irresponsibility. Moreover, under the 
circumstances, the debarment of three years from 1959 to 
1962 does not appear to be a disqualification predicated 
upon irresponsibility to perform satisfactorily during such 
period, but a disqualification imposed as a punishment. 


While we have sustained the debarment action in the 
Copper Plumbing & Heating Company case (a copy of 
decision to the firm’s attorney is attached for your infor- 
mation), we feel that all future requests for debarment 
listings under section 5.6 of the Regulation should be con- 
sidered for compliance with principles explained in the 
foregoing. 


37 


We will be glad to consider any further views you may 
care to present on the subject, or, should your representa- 
tives desire to discuss the matter with us, we will be glad 
to do so. In the event of the latter, arrangements can be 
made by contacting Mr. J. E. Welch, Deputy General 
Counsel, Code 129, Extension 3563. 


Sincerely yours, 


Comptroller General 
of the United States 


The Honorable 
The Secretary of Labor 


Enclosure 
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JOINT APPENDIX 


(Filed April 14, 1960) 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 1140-60 


Copper Puumsine & Heatine Co., a corporation, Roy C. 
Aen and Rosert E. Gus, Plaintiffs, 


Vv. 


JosePpx CaMPBELL, Comptroller General of the United 
States, James P. Mrircuety, Secretary of Labor of 
the United States, and Wimsur Brucker, Secretary 
of the Army, Defendants. 


Complaint for Injunctive Relief and Declaratory Judgment. 
as Amended 


Plaintiffs allege and represent to this Court as follows: 


1. Plaintiff Copper Plumbing and Heating Co. at all 
times material hereto was and now is a corporation duly 
organized and existing under and by virtue of the laws of 
the State of Washington, with its principal place of busi- 
ness at Seattle, Washington. Plaintiffs Roy C. Allen and 
Robert E. Giles are residents of Seattle, Washington, citi- 
zens of the United States, and officers of plaintiff corpora- 
tion. 


2. Plaintiff corporation at all times material hereto 
was and now is engaged in business as a plumbing and 
heating subcontractor and is the corporation to which the 
action herein complained of is directed. 


3. As plaintiffs are informed and believe, defendant 
Joseph Campbell is the duly appointed, qualified, con- 
firmed and acting Comptroller General of the United States, 
James P. Mitchell is the duly appointed, qualified, con- 
firmed and acting Secretary of Labor and head of the De- 
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partment of Labor of the United States, and defendant 
Wilbur Brucker is the duly appointed, qualified, confirmed 
and acting Secretary of the Army and head of the Depart- 
ment of the Army in the Department of Defense, and each 
of the three defendants has his official residence in the 
District of Columbia. 


4. This action is brought pursuant to Section 10 of the 
Administrative Procedure Act (5 U.S.C. Sec. 1009). Jur- 
isdiction to grant injunctive relief is founded upon Sec- 
tion 1331 of Title 28, U.S.C. Jurisdiction to grant the 
declaratory judgment herein requested is founded upon 
the Declaratory Judgment Act (28 U.S.C. See. 2201). This 
is a civil action wherein the matter in controversy ex- 
ceeds the sum or value of $10,000, exclusive of interest 
and costs, and arises under the Constitution or laws of the 
United States. 


5. The action herein complained of was set forth in 
a letter dated June 25, 1959, from the Office of the 
Solicitor, Department of Labor (annexed hereto as Exhibit 
A). Such letter advised that on November 5, 1958 the 
Department of the Army had recommended the imposition 
of ineligibility sanctions under Department of Labor regu- 
lations, 29 C.F.R. 5.6 (b), that the Department of Labor 
had concurred in the aforesaid recommendation and accord- 
ingly had submitted the matter to the Comptroller General 
with the request that the debarment penalty be invoked, 
and further that on June 1, 1959 the names of the plaintiff 
corporation and the individual plaintiffs had been added 
to the Comptroller General’s consolidated list of debar- 
ments, such date of June 1, 1959, being the effective be- 
ginning date of a three year debarment period for ‘‘aggra- 
vated or willful’’ violation of the ‘‘Kight-Hour Laws,’’ 
40 U.S.C. § 321 et seq., within the meaning of 29 C.F.R. 
5.6 (b) of the Department of Labor regulations. Such 
determination of ‘‘aggravated or willful’’ violation of the 
‘‘Kight-Hour Laws,’’ which violation is admitted solely for 
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the purpose of this Complaint, was made pursuant to the 
aforesaid Department of Labor regulation Section 5.6 (b), 
which provides as follows: 


‘*(b) Whenever any contractor or subcontractor is 
found by the Secretary of Labor or the Agency Head 
to be in aggravated or willful violation of the pre- 
vailing wage or overtime pay provisions of any of 
the applicable statutes listed in Section 5.1, other 
than the Davis-Bacon Act, such contractor or sub- 
contractor or any firm, corporation, partnership, or 
association in which such contractor or subcontractor 
has a substantial interest shall be ineligible for a 
period of three years (from the date of publica- 
tion by the Comptroller General of the name or 
names of said contractor or subcontractor on the 
ineligible list as provided below) to receive any 
contracts subject to any of the statutes listed in 
Section 5.1. In cases arising under contracts cov- 


ered by the Davis-Bacon Act, the ineligibility pro- 
vision prescribed in that act! shall govern. 


“<The Agency Head shall furnish to the Secretary 
of Labor for transmittal to the Comptroller Gen- 
eral the names of the persons or firms who have 
been found to have disregarded their obligations 
to employees. The Comptroller General will dis- 
tribute a list to all Departments of the Government 
giving the names of such ineligible persons or 
firms.’’ 


The statutes listed in Section 5.1 are: 


“‘Davis-Bacon Act, as amended, 46 Stat. 1494, 49 
Stat. 1011, 54 Stat. 399, 55 Stat. 53; and as ex- 
tended to the Federal-Aid Highway Act of 1956, 
70 Stat. 374, 40 U.S.C. See. 276a et seq. 
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“‘ Anti-Kickback Act, as amended, 48 Stat. 948, 
62 Stat. 740, 63 Stat. 108; 18 U.S.C. Sec. $74, 
40 U.S.C. Sec. 276b, ¢. 


‘‘Right Hours Laws, 27 Stat. 340, as amended, 37 
Stat. 726, 37 Stat. 137, as amended, 54 Stat. 884; 
39 Stat. 1192, 40 U.S.C. Sec. 321 et seq. 


‘‘National Housing Act, as amended, 53 Stat. 804; 
12 U.S.C. Sec. 1703 et seq. 


‘‘Hospital Survey and Construction Act, 60 Stat. 1040; 
42 U.S.C. Sec. 291 et seq. 


‘‘Federal Airport Act, as amended, 60 Stat. 170; 49 
U.S.C. Sec. 1101 et seq. 


‘‘Housing Act of 1949, as amended, 63 Stat. 413; 
42 U.S.C. Sec. 1401 et seq. 


‘¢School Survey and Construction Act of 1950, 64 Stat. 
967 et seq.; 20 U.S.C. Sec. 251 et seq. 


“Defense Housing and Community Facilities and 
Services Act of 1951, 65 Stat. 293, as amended by 
66 Stat. 602; 42 U.S.C. Sec. 1591 et seq. 


6. The only statutes of the United States providing 
for the penalty of debarment are the Davis-Bacon 
Act, 40 U.S.C. Sec. 276a, the Walsh-Healey Act, 41 U.S.C. 
Sec. 35, and the Buy American Act, 41 U.S.C. Sec. 10e. 
The sole penalty provided by Congress for violation of 
the ‘‘Eight-Hour Laws’’, 40 U.S.C. Sec. 321 et seq., is 
payment by the contractor of $5.00 for each laborer or 
mechanic for every calendar day in which said laborer or 
mechanic is required or permitted to labor more than eight 
hours by said contractors, except where said laborer or 
mechanic is paid one and one-half times the basic rate 
of pay for labor in excess of eight hours. The plaintiffs 
were assessed and paid the penalty specified by said Act 
in the sum of $955 for violation of the said ‘‘Hight-Hour 
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Laws.’’ In accordance with the demand of the defendants, 
plaintiffs also paid the employees involved the difference 
between the wages paid to said employees and the amounts 
which should have been paid had the Act been complied 
with. 


7. The aforesaid Department of Labor regulation, 29 
C.F.R. Section 5.6 (b), purports to be based upon Reor- 
ganization Plan No. 14 of 1950, 64 Stat. 1267, 5 U.S.C.A. 
§ 133z-15 empowering the Secretary of Labor to ‘‘prescribe 
appropriate standards, regulations and procedures’’ to 
‘assure co-ordination of administration and consistency 
of enforcement of the labor standards provisions’’ of 
statutes, including the Eight-Hour Laws. Such Reorgan- 
ization Plan does not authorize the aforesaid regulation, 
and said regulation under which defendants acted in plac- 
ing plaintiffs on the debarment list, is void as not being 
authorized by law, and defendants’ action thereunder is 
in excess of their individual and/or collective legal 
authority. 


8. Plaintiffs will be irreparably injured and adversely 
affected and aggrieved if the action herein complained 
of is allowed to remain in effect for the reason that 
a substantial amount of plaintiffs’ business has con- 
sisted of performing work covered by the statutes 
listed in said Section 5.1 above, to wit, out of total gross 
sales of $1,750,000 in the years 1956 through 1959, 
inclusive, $1,250,000 represents work covered by such 
statutes, and by such action plaintiffs have been barred 
from bidding upon and obtaining any such work for a 
period of three years. 


9. Plaintiffs are informed and believe that there is no 
adequate remedy at law for protection of their lawful 
rights as herein set forth and for the prevention of the 
irreparable injury which they will suffer if the action 
herein complained of is permitted to remain in effect. 
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Wuererore, plaintiffs pray the Court: 


A. That the purported Department of Labor regula- 
tion, 29 C.F.R. Sec. 5.6(b), be declared unlawful, null and 
void and of no effect; 


B. That the aforesaid action, taken pursuant to 29 
C.E-R. See. 5.6(b), placing plaintiffs’ names on the Comp- 
troller General’s consolidated list of debarments, be 
declared unlawful, null and void and of no effect, and 
that the defendants, their successors in office, and their 
agents and representatives be permanently restrained and 
enjoined from enforcing the aforesaid action ; 


C. That the defendant Comptroller General be ordered 
to rescind the aforesaid action and to remove plain- 
tiffs’? names from the consolidated list of debarments 
and to publish notice of such rescission and removal to 
all persons who received notice of the aforesaid action or 
list; and 


D. That the plaintiffs be granted such other and further 
relief as the Court may deem just and proper. 


Rummens, Grirrin, Sort & Cressman 


Paul R. Cressman 

John H. Faltys 
Suit 1107 American Building 
920 Second Avenue 
Seattle 4, Washington 


7 


Purcetu & Netson 


Franklin M. Schultz 
910-17th Street, N. W. 
Barr Building 
Washington 6, D. C. 


Attorneys for Plaintiff's 
Dated: April 14, 1960 


Exhibit A 


U. S. DEPARTMENT OF LABOR 
OFFICE OF THE SOLICITOR 
WASHINGTON 25 


June 25 1959 
Registered Mail—Return Receipt Requested 
Mr. Roy C. Allen, President 
Copper Plumbing & Heating Company 


1812 Fairview N. 
Seattle 2, Washington 


Re: Contract DA-45-108-ENG-3989 
Capehart Housing 
Fort Lawton, Washington 
Files E-59-738 and 739 


Dear Mr. Allen: 


By our registered letter of January 19, 1959, you were 
advised in detail of the serious violations of the Eight 
Hour Laws which were charged against your firm during 
performance of its subcontract at the above project. The 
letter extended you full opportunity to present additional 
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facts or arguments in rebuttal of the investigative findings, 
and, although answer was made, and a conference granted 
on request, after a complete review of the entire record, 
it was found that the evidence of wilful and aggravated 
violations revealed by the investigation had not been 
rebutted. 


On November 5, 1958, the Department of the Army 
recommended the imposition of ineligibility sanctions under 
Department of Labor Regulations, Part 5, Section 5.6(b). 
This Department concurred in the agency’s findings, and, 
accordingly, submitted the matter to the Comptroller Gen- 
eral of the United States with the request that the debar- 
ment penalty be invoked. 


This is to advise you, that on June 1, 1959, the names 
of the Copper Plumbing & Heating Company, and Messrs. 
Roy C. Allen and Robert E. Giles, individually, as the 
responsible officials of the firm, were added to the Comp- 
troller General’s consolidated list of debarments, that date 


being the effective date of the three year debarment period 
for violations of the Eight Hour Laws, 40 U.S.C. 324. As 
a result of this action, you will be ineligible for a period 
of three years to receive any contract subject to any of 
the Statutes listed in Section 5.1, Department of Labor 
Regulations, Part 5, (29 CFR, Subtitle A). 


Very truly yours, 


Sruarr Roraman 
Solicitor of Labor 


By s/ James R. Brarrp 
James R. Beaird 
Assistant Solicitor 
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(Filed August 1, 1960) 
Plaintiffs’ Motion for Summary Judgment 


Now Come the plaintiffs and, upon pleadings and an 
affidavit, all of which are on file herein, do hereby respect- 
fully move the Court to enter, pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, a summary judgment 
in their favor for the permanent relief demanded in the 
complaint, to wit: 


1. That the Department of Labor regulation, 29 C.F.R. 
5.6(b), be declared unlawful, null and void, and of no 
effect. 


2. That the action, taken pursuant to 29 C.F.R. 5.6(b), 
placing plaintiffs’ names on the Comptroller General’s 
consolidated list of debarments, be declared unlawful, 
null and void, and of no effect, and that the defendants, 
their successors in office, and their agents and representa- 
tives be permanently restrained and enjoined from enfore- 


ing the aforesaid action. 


3. That the defendant Comptroller General be ordered 
to rescind the aforesaid action and to remove plaintiffs’ 
names from the consolidated list of debarments and to 
publish notice of such rescission and removal to all persons 
who received notice of the aforesaid action or list. 


4. That the plaintiffs be granted such other and further 
relief as the Court may deem just and proper; upon 
grounds that there is no genuine issue as to any of the 
material facts which entitle plaintiffs to such relief and 
that plaintiffs are entitled to judgment as a matter of law. 
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For the reasons and authorities supporting this motion, 
the Court is respectfully referred to the annexed Memo- 
randum of Points and Authorities. 


Respectfully submitted, 


Puce, & Netson 


By C. Roczr Netson 
C. Roger Nelson 


Franxun M. Scuvutrz 
Franklin M. Schultz 


RicHarp P. WiuuiaMs 
Richard P. Williams 


910 17th Street, N. W. 
Washington 6, D. C. 


Attorneys for Plaintiffs 
Of Counsel: 


Rummens, Grirrin, SHorr 
& CressMan 

1107 American Building 
920 Second Avenue 
Seattle 4, Washington 


Dated: August 1, 1960 


Affidavit 


State or WasHINGTON ro 
County or Kine 

Roy C. Auten, being first duly sworn upon oath, deposes 
and says: 


That he is one of the plaintiffs above named and the 
President of Copper Plumbing & Heating Company, a 
Washington corporation, also one of the plaintiffs above 
named. That the plaintiffs above named have been on 
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the Comptroller General’s consolidated list of debarments 
since an effective date of June 1, 1959. The major portion 
of the business of plaintiffs has consisted of performing 
work covered by the statutes listed in Section 5.1 of the 
Department of Labor regulation challenged in the above 
captioned proceeding. Specifically, out of a total gross 
sales of $1,750,000 occurring in the three-year period 
ended December 31, 1959, $1,250,000 thereof represents 
work covered by said statutes. 


It is difficult to state accurately how much business has 
been lost because of the debarment during the past 14 
months since it is difficult to say on which of the jobs 
not bid by reason of debarment plaintiffs would have been 
the successful bidder. There is no question, however, from 
the past record of the company that the debarment has 
had a serious adverse effect upon plaintiff and upon its 
employees. 


Copper Plumbing & Heating Company has 75 employees, 
seven of whom are administrative employees and 68 of 
whom are plumbers. 


Since the date of the incident giving rise to the present 
debarment, plaintiffs have been in full compliance with 
all labor laws and regulations and have received no com- 
plaints from any government agency, local, state or 
federal, in respect thereto. 


/3/ Roy C. Auten 


Svusscrisep and Sworn to before me this 28th day of 
July, 1960. 


/s/ Kennetu P, SHort 
Notary Public in and for the State 
of Washington, residing at Seattle. 
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(Filed August 1, 1960) 


Statement of Material Facts as to Which There Are No 
Genuine Issues 


Pursuant to District Court Rule 9(L), plaintiffs respect- 
fully submit the following Statement of Material Facts 
as to which they contend that there are no genuine issues, 
which Statement is hereby filed with plaintiffs’ Motion for 
Summary Judgment under Rule 56 of the Federal Rules 
of Civil Procedure: 


1. The facts alleged in paragraphs 1, 2, 3 (as amended 
by the Consent Order filed herewith) and paragraph 5 of 
the Complaint, all of which are admitted by Defendants’ 
Answer, 


2. The facts alleged in paragraph 5 of the Complaint, 
all of which are admitted by Defendants’ Answer. 


3. The facts alleged in the penultimate sentence of para- 
graph 6 of the Complaint, which are admitted by Defend- 


ants’ Answer. The balance of paragraph 6 raises issues 
of law, except insofar as the last sentence may be deemed 
to raise an issue of fact; in the event defendants do not 
concede that the prescribed overtime compensation has 
been paid, plaintiffs will support such allegation by an 
affidavit of plaintiff Roy C. Allen. 


4. Paragraph 7 raises issues of law, except that, insofar 
as the first sentence of paragraph 7 may be deemed to raise 
an issue of fact, plaintiffs support said first sentence with 
a letter from the defendant Joseph Campbell, Comptroller 
General of the United States, to Kenneth P. Short, Esq., 
dated January 6, 1960, attached hereto as Exhibit ‘‘A’’. 


5. The facts alleged in paragraph 8 of the Complaint, 
as to which Defendants in their Answer allege they are 
without knowledge or information to form a belief, and 
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which plaintiffs hereby support with an affidavit of plain- 
tiff Roy C. Allen, filed herewith, 


Respectfully submitted, 


Purcet, & NELson 


By C. Rocrr Nerson 
C. Roger Nelson 


Frankuin M. Scuutrz 
Franklin M. Schultz 


Ricwarp P. Witu1aMs 
Richard P. Williams 


910 17th Street, N. W. 
Washington 6, D. C. 


Attorneys for Plaintiffs 
Of Counsel: 


Roummens, Grirrin, SHort 
& Cressman 

1107 American Building 
920 Second Avenue 
Seattle 4, Washington 


Dated: August 1, 1960 


EXHIBIT ‘“‘A”’ 
to Statement of 
Material Facts 
COMPTROLLER GENERAL OF THE UNITED STATES 
WASHINGTON 25 


B-139720 


January 6, 1960 


Kenneth P. Short, Esquire 
Suite 1107, 920 Second Avenue 
Seattle 4, Washington 


Dear Mr. Short: 


In letter of September 30, 1959, on behalf of the Copper 
Plumbing & Heating Company, Roy C. Allen, President, 
and Robert E. Giles, Secretary-Treasurer, you protest 
that a three year debarment imposed upon them by the 
Secretary of Labor for violations of the Eight Hour Law, 
40 U. S. C. 324, as a subcontractor under contract DA-45- 
108-Eng-3989, for Capehart housing at Fort Lawton, Wash- 
ington, was improper and should be removed. 


The debarment action was taken by the Department of 
Labor, not us, and the names were included in the listing 
of ineligibles we publish at the request of that Department 
as a cooperative measure to eliminate the need for a sep- 
arate publication. The evidence of violations was sub- 
stantial and, upon reviewing the record, we find no room 
for interfering with the determination made by the con- 
tracting agency concerning their occurrence and the 
irresponsibility demonstrated. 


Nor would we be justified in holding that the Regulation 
of the Secretary of Labor pursuant to which ineligibility 
was imposed, 29 C.F.R., Subtitle A, part 5, were without 
authority of law. The Regulations appear to be primarily 
of a policy or regulatory nature, establishing conditions 
of responsibility for observance in the administration of 
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various labor standards provisions, and we do not ordi- 
narily undertake to determine the validity of such regula- 
tions unless clearly beyond the scope of authority placed 
in a department or contrary to'an express provision of law. 
The authority relied upon, as shown in section 5.1 of the 
Regulations, was Reorganization Plan No. 14 of 1950, 
64 Stat. 1267, which clearly placed in the Secretary of 
Labor responsibility to ‘‘prescribe appropriate standards, 
regulations, and procedures’’ to assure ‘‘coordination of 
administration and consistency of enforcement of the labor 
standards provisions’? of statutes, including the Hight 
Hour Law. 


As indicated in Schlesinger v. Gates, 249 F. 2d 111: 
Perkins v. Lukens Steel Company, 310 U.S. 113, and 
O’Brien v. Carnay, 6 F. Supp. 761, there can be no doubt 
that the use of a status of ineligibility as an administrative 
procurement control to eliminate bids by irresponsible 
persons, even though restrictive of competition to that 
extent, is not inconsistent with the functioning or objectives 
of the competitive procurement system. 


The debarment of the Copper Plumbing & Heating Com- 
pany and of its responsible officers therefore is sustained. 


Very truly yours, 


8/ JOSEPH CAMPBELL 
Comptroller General 
of the United States 
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(Filed August 11, 1960) 
Amended Answer 
First DEFENSE 
The complaint fails to state a claim upon which relief 
may be granted. 
Seconp Derense 


The Court is without jurisdiction over the subject matter. 


Tump Drrense 


Plaintiffs are without standing to sue. 


FourtH DEFENSE 
Answering the numbered paragraphs of the complaint 
specifically : 
1,-2. Defendants admit paragraphs 1 and 2. 


3. Defendants admit the allegations of paragraph 3 as 
amended by stipulation filed herein on August 1, 1960. 


4. Defendants are not required to answer the allegations 
of paragraph 4 of the complaint, but insofar as answer 
may be required, defendants deny that this Court has 
jurisdiction over this action. 


5. Defendants admit the allegations of paragraph 5. 


6. Defendants admit the allegations of the last two 
sentences of paragraph 6. The other allegations of this 
paragraph are denied. 


7. Defendants admit that the regulation cited in para- 
graph 7 was applied to plaintiffs but refer to the regulation 
for exact statement of its contents. The remaining allega- 
tions of this paragraph are denied. 


8. Defendants are without knowledge or information 
sufficient to form a belief as to the allegations of paragraph 
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8, but insofar as answer may be required, defendants deny 
that plaintiffs are irreparably injured or aggrieved. 


9. Defendants are not required to answer the allegations 
of paragraph 9 of the complaint, but insofar as answer 
may be required, defendants deny the allegations. 


Firra DEFENSE 
Plaintiffs were accorded all administrative procedures 


and safeguards with respect to debarment. 


/s/ Outver GascH 
Oliver Gasch 
United States Attorney 


/s/ Epwarp P, Troxe.i 
Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Joun F. Dove 
John F. Doyle 
Assistant United States Attorney 


/s/ Sytuvia A. Bacon 
Sylvia A. Bacon 
Assistant United States Attorney 


(Filed August 11, 1960) 


Cross-Motion for Summary Judgment and Opposition to 
Plaintiffs’ Motion for Summary Judgment 


Come now the defendants by and through their attorney, 
the United States Attorney for the District of Columbia 
and, pursuant to Rule 56 of the Federal Rules of Civil 
Procedure, respectfully move this Court for an order 
granting judgment for defendants and dismissing the com- 
plaint for the following reasons: 
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1. This Court lacks jurisdiction over the subject matter 
because plaintiffs have no standing to sue. 


2.The regulations governing defendants’ action are 
lawful and valid. 


3. Defendants’ action with respect to plaintiffs was pro- 
cedurally and substantively correct. 


4. There is no genuine issue of material fact and defend- 
ants are entitled to judgment as a matter of law. 


Defendants also oppose plaintiffs’ motion for summary 
judgment for the reason that plaintiffs are not entitled 
to the relief which is demanded. 


/s/ Ottver GascH 
Oliver Gasch 
United States Attorney 


/s/ Epwarp P. TroxELu 
Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Joun F. Doyte 
John F. Doyle 
Assistant United States Attorney 


/s/ Syxuvia A. Bacon 
Sylvia A. Bacon 
Assistant United States Attorney 


(Filed August 11, 1960) 
Statement of Defendants Pursuant to Local Civil Rule 9(1) 


There are no genuine issues of material fact in this 
litigation. The pertinent facts are set forth in the plead- 
ings, the exhibits appended thereto and the affidavits filed 
herein. For convenience, defendants have restated them in 
narrative form in their memorandum. 
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With respect to plaintiffs’ statement of facts, defendants 
state there are no genuine issues of material fact included 
therein except insofar as paragraph 5 contains, by reference 
to affidavits and pleadings, mixed questions of law and fact. 


/s/ Ottver GascH 
Oliver Gasch 
United States Attorney 


/3/ Epwarp P. TRoxeLu 
Edward P, Troxell, Principal 
Assistant United States Attorney 


/s/ Joun F. Dove 
John F. Doyle 
Assistant United States Attorney 


/s/ Sytvia A. Bacon 
Sylvia A. Bacon 
Assistant United States Attorney 


Washington, D. C. 
Tuesday, August 16, 1960 


Before the Honorasie Georce L. Harr, Jr., U. S. District 
Judge, at approximately 10:35 o’clock a.m. 
APPEARANCES : 
Frankuin M. Scuutrz, Esq., 
Attorney for Plaintiffs 


Sytvia A. Bacon, 
Assistant U. 8S. Attorney 
Attorney for Defendants 
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Findings of the Court 


The Court: Well, it is with extreme reluctance that 
this Court feels bound by previous decisions of the Court 
of Appeals to hold that the plaintiff in this case has no 
standing to sue and that the debarment in this case is 
authorized. 

I think if I believed it was before me originally, I would 
decide contrariwise but I am bound by what I believe to 
be the Court of Appeals’ opinion on this subject. 

Mr. Schultz: Your Honor, may I speak to that opinion? 

The Court: No, because I have made up my mind. 

I will therefore grant the Government’s motion for 
summary judgment and deny the plaintiff’s motion for 
summary judgment. 

All right, present an order. 

Mr. Schultz: Your Honor, would you hear our motion 
for a stay pending appeal of this matter? I believe there 
is sufficient doubt that has been created in Your Honor’s 
mind, to give us time to take it up to the Court of Appeals 
at least, because of the urgency of this Panorama— 

The Court: Well, if I grant a stay, what effect would 
it have? 

Mr. Schultz: Well, it would stay the action of the Fed- 
eral Housing Administrator against our client. 

The Court: I don’t think it would, would it? I mean, 
until such time as they are enjoined, they can go ahead 
and do what they please; and I am not enjoining them. I 
just don’t believe a stay in this case would accomplish 
a thing. 

If you can figure out some way a stay would help you, 
I'll give it to you, but I can’t figure out how it would do it. 
Mr. Schultz: Well, a 10-day temporary injunction. 

The Court: Well, I don’t feel I have any authority to 
grant an injunction. That is more than a stay. You are 
in effect asking me to do something that is contrary to 
my opinion. 
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Mr. Schultz: Well, I would like to take it up to the 
Court of Appeals on an expedited appeal. I do think that 
we could persuade the Court that the McKay—that the— 

The Court: Well, if you can— 

Mr. Schultz: —Capitol Coal Case is distinguishable 
from this situation. 

The Court: Well, if you can persuade the Court of 
Appeals that I am wrong, I’ll be very happy because it 
seems to me that authority is being given to executive 
departments to do things that are hardly consistent with 
our ideas of freedom and liberty; so I’d be happy if you 
get me reversed, but I don’t know of anything else I 
can do. 

I believe there is a method whereby you can take a 
short record up to the Court of Appeals and ask for an 
injunction up there. 

Mr. Schultz: Well, I would propose to take it up on a 
short record. 

The Court: And anything that we can do to expedite 
that in this Court, I will be glad to do. The thing that 
will expedite it the most is to get the order in today. 

Miss Bacon: We’ll get the order in, Your Honor. 

The Court: If you ean think of anything else, get counsel, 
come in, and let me know. 

Mr. Schultz: All right, I’ll do that, Your Honor. 


(Whereupon, at 11:50 o’clock a.m., a recess was taken 
until return of Court.) 


Order 


Upon consideration of plaintiffs’ motion for summary 
judgment and defendants’ cross-motion for summary judg- 
ment and the Court having considered the pleadings and 
the exhibits and affidavits attached thereto, together with 
the memoranda of points and authorities and argument 
of counsel, it is by the Court this 16th day of August, 1960, 
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Orperep that plaintiffs’ motion for summary judgment 
be and the same hereby is denied, and it is 


Furtuer Orperep that defendants’ cross-motion for sum- 
mary judgment be and the same hereby is granted, and it is 


FurtHer Orverep that the complaint herein be and the 
same hereby is dismissed with costs awarded to defendants 
under 28 U.S.C. 1923. 


Grorce L. Harr 
United States District Judge 


No Oszection As To Form: 


Frankuin M. Scxvuitz 
Attorney for Plaintiffs 


PRESENTED: 


/s/ Syuvia A. Bacon 

Sylvia A. Bacon 

Assistant United States Attorney 
Attorney for Defendants 


(Filed October 14, 1960) 
Notice of Appeal 


Notice is hereby given this fourteenth day of October, 
1960, that the above named plaintiffs hereby appeal to 
the United States Court of Appeals for the District of 
Columbia Circuit from the judgment of this Court, entered 
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on the sixteenth day of August, 1960, in favor of the above 
named defendants and against the above named plaintiffs. 


Purcet, & Netson 


By Frawzum M. Scuvutrz 
Franklin M, Schultz 
910 17th Street, N. W. 
Washington 6, D. C. 


Attorneys for Plaintiff's 
Of Counsel: 


Rummens, Grirrin, SHorr 
& Cressman 

1107 American Building 

920 Second Avenue 

Seattle, Washington 


Dated: October 14, 1960 


Please mail copy to: 
Miss Sylvia A. Bacon 
Attorney for Defendants 
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Attorneys, 
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QUESTIONS PRESENTED 
In the opinion of appellees, the questions presented are: 


1. Whether appellants have standing to maintain a suit 
to have their names removed from the list of contractors 
ineligible to receive government contracts. 

2. Whether the regulations of the Secretary of Labor 
pursuant to which appellants were placed on the list of 
ineligible contractors are a valid and reasonable exercise 
of the Secretary’s regulatory authority derived from Re- 
organization Plan 14 of 1950. 


Questions presented 
Counterstatement’ of the case 
Statutes and Regulations involved 
Summary of argument 
Argument 
I. Appellants have no standing to maintain this action to have 
their names removed from the list of ineligible contractors 
A. Since the United States, like a private person enjoys 
the unrestricted right to determine with whom it will deal, 
appellants have no litigable right to contest appellees’ 
determination of their ineligibility for government busi- 
ness 
B. No statute confers standing upon appellants to bring 
this action 
II. Appellees were authorized to place appellants on the list 
of persons ineligible to enter into government contracts... . 
A. The regulations of the Secretary of Labor were au- 
thorized by Reorganization Plan 14 of 1950 
B. The regulations are not penal, but are designed to 
assure the award of government contracts to responsible 
bidders who will comply with ‘the express Congressional 
policy of paying fair wages 


CITATIONS 


American President Lines v. Federal Maritime Board, 112 F. 


Suppusten(DuD.Co onc enone 
Segre 177 U.S. 459, 470 


Brooks v. Dewar, 313 U.S. 354, 360-1 : 
Capitol Coal Sales v. Mitchell, 164 F. Supp. 161, 164 
Commissioner v. Acker, 361 U.S. 87 
Commissioner v. South Texas Co., 333 U.S. 496, 501 
Farmer v. UEW, 93 U.S. App. D.C. 178, 211 F. 2d 36 
Federal Housing Authority v. Darlington, 358 U.S. 84, 90 
Friend v. Lee, 95 U.S. App. D.C. 224, 221 F. 2d 96... ..13, 14, 22, 23 
George v. Mitchell, et al., U.S. App. D.C.  , 282 F. 2d 486 
15, 17, 18, 27 
Green v. McElroy, 360 U.S. 474 
Harmon v. Brucker, 355 U.S. 579 
* Ivanhoe Irrigation District v. McCracken, 357 U.S. 275, 292-4 11, 25 
Joint Anti Fascist Refugee Committee v. McGrath, 341 U.S. 
123, 159-60 


Cases—Continued Page 


* Kansas Oity Power & Light Co. v. McKay, 96 U.S. App. D.C. 
273, 281, 225 F. 2d 924, certiorari denied 350 U.S. 884... .10, 15, 17 
6 


Morgantown Glassware Guild v. Humphrey, 98 U.S. App. D.C. 
375, 236 F.. 2d 670, certiorari denied 352 U.S. 896 

O’Brien v. Carney, 6 F. Supp. 761, 762 (D. Mass.) 

Panama Canal Co. v. Grace Line, 356 U.S. 309, 318-19 

* Perkins v. Lukens Steel, 310 U.S. 113 

Peters v. Hobby, 349 U.S. 331 

Priebe v. United States, 332 U.S. 407 

°* Schlesinger v. Gates, 101 U.S. App. D.C. 355, 249 F. 2d 111, 
certiorari denied, 355 U.S. 939 10, 18, 22, 23, 26, 27 

Schilling v. Rogers, 363 U.S. 666, 677 

Scott v. United States, 44 C. Cls. 524, 527 

Skelly Oil Co. v. Phillips Co., 339 U.S. 667 

Stewart ¢& Bro. v. Bowles, 322 U.S. 398 

United States v. American Trucking Association, 310 U.S. 534, 
549 

United States v. Binghamton Construction Co., 347 U.S. 171.. 

Wooldridge Mfg. Co. v. United States, 98 U.S. App. D.C. 286, 


Statutes and Regulations: 

Administrative Procedure Act, 60 Stat. 237, as amended, 5 
(US CHLOOT etisedats- =) -retaccieicieieieie sioeeieic elaine 

Armed Services Procurement Act, 10 U.S.C. 2305(c) (62 Stat. 
22, formerly 41 U.S.C. 151(b)) 

Davis-Bacon Act, 40 U.S.C. 276a-2 

Declaratory Judgment Act 

Department of Labor Regulations, 16 F.R. 4430, as amended: 


QORCR G5 eet hice i Mee 7 
CFR. 5.6(b) $423, 25 


3258 
Federal Procurement Regulations, 1-1.6............ 
Fulbright Amendment, 41 U.S.C. 43a(b) (c) 
Reorganization Act of 1949, 63 Stat. 203, 5 U.S.C. 133 z 
Reorganization Plan No. 14 of 1950, 64 Stat. 1267, 5 U.S.C. 


Walsh Healey Public Contracts Act, 41 U.S.C. 35, et seq.. .12, 15, 18, 
41 U.S.C. 5 


Annual Report, United. States Department of Labor, 1955.... 
Annual Report, United States Department of Labor, 1956... . 
Annual Report, United States Department of Labor, 1957.... 
Annual Report, United States Department of Labor, 1958... ; 
Annual Report, United States Department of Labor, 1959... . 
Hearings, Committee on Appropriations, H.R. V. 15, 82d Cong. 
HLR. Rept. No. 694, 85th Cong. 1st: Sess. 

Miller, Administrative Discretion in the Award of Federal Con- 

tracts, 53 Mich. L. Rev. Re 781 (1955) : 

Sen. Rept. No. 571, 80th Cong. 2d Sess. 

Sen. Rept. No. 1546, 8lst Cong. 2d Sess. 

Sen. Rept. No. 1831, 85th Cong. 2d Sess. 


* Cases or authorities chiefly relied upon are marked by asterisks, 


IN THE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,044 


Correr Prumsine & Hezatine Co., a corporation, Roy C. 
Auten and Roserr E. Gizzs, APPELLANTS, 


v. 


Josepx Campsett, Comptroller General of the United 
States, James P. Mrrcwext, Secretary of Labor of the 
United States, and Wireer Brucker, Secretary of the 
Army, APPELLEES 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This suit was brought by potential bidders on govern- 
ment contracts and subcontracts who, while admitting wil- 
ful and aggravated violations of a contract and a federal 
statute, seek to have their names removed from the list of 
contractors ineligible to receive government contracts, and 
to have their debarment and the regulation under which it 
was made declared null and void. The facts in this case 
are not in dispute and may be briefly stated. 

1. Appellant Copper Plumbing and Heating Co., a cor- 
poration incorporated in the state of Washington, is a 


(1) 


2 


plumbing and heating subcontractor, having its principal 
place of business in Seattle, Washington (J.A.1). Appel- 
lants Allen and Giles are the president and secretary- 
treasurer of the corporation (J.A. 1, 14). 

While engaged in the performance of work as a subcon- 
tractor on a government housing contract let by the Army 
Corps of Engineers, appellants wilfully violated! their 
contract and the Eight Hour Laws by failing to pay their 
employees time and a half for overtime work? (J.A. 2-3, 
8, 14). After an investigation by the Corps of Engineers 
revealed the intentional underpayments, appellants paid 
the United States $955 in penalties called for by its con- 
tract and the statute, and paid its employees an aggregate 
of $1,324.84 which was due them for their overtime work 
(J.A. 45). 

2. On November 5, 1958, the Department of the Army 
recommended to the Department of Labor that appellants 
be placed on the list of contractors ineligible to do business 
with the United States pursuant to the Secretary of Labor’s 
regulations (J.A. 8). Appellants were afforded an oppor- 
tunity to submit facts and arguments to show that they 
had not committed the serious violations charged (J.A. 
7-8). Appellants answered the charges, but failed to rebut 
the evidence revealed by the Army’s investigation (J.A. 
8). Accordingly, the Department of Labor concurred in 
the Army’s findings, and requested the Comptroller Gen- 
eral to place appellants’ names on the consolidated list of 
those contractors barred from doing business with the 
United States. Appellants’ names were placed on that list 
on June 1, 1959 (J.A. 8). Existing contracts were not, of 
course, affected by the debarment, which applied only to 
the award of future contracts. Appellants complained of 
this action to the Comptroller General, who after review- 


1The date and the year of the violation do not appear in the 
record. 


The administrative record reveals that appellants not only failed 
to pay their employees in accordance with their contract and the 
statute, but also falsified their payroll records to conceal their vio- 
lations, and falsely certified these records as correct. 
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ing the record of violations stated that he found ‘‘no room 
for interfering with the determination made by the con- 
tracting agency concerning their violation and the irre- 
sponsibility demonstrated”’ (J.A. 14). He also rejected 
appellants’ contention that the Secretary of Labor’s regu- 
lations were unauthorized, and therefore sustained appel- 
lants’ debarment (J.A. 14-15). 

3. Appellants brought this suit against the Comptroller 
General, the Secretary of Labor and the Secretary of the 
Army seeking to have the Secretary of Labor’s regulations 
and debarment declared unlawful and void, and their names 
removed from the list, and also seeking an injunction re- 
straining enforcement of the debarment and requiring pub- 
lication of their removal from the list (J.A. 1-6). Appel- 
lants then moved for summary judgment on the basis of 
the complaint, an affidavit of appellant Allen, and the de- 
cision of the Comptroller General sustaining the debarment 
(J.A. 9-15). Appellees answered and made a cross-motion 
for summary judgment (J.A. 16-19). The district court 
(per Hart, J.) denied appellants’ motion and granted ap- 
pellees’ on the grounds that ‘‘ * * * the plaintiff has no 
standing to sue and that the debarment in this case is 
authorized’’ (J.A. 20). Accordingly, the district court on 
August 16, 1960, entered an order dismissing appellants’ 
complaint. 

4. Upon entry of the district court’s judgment appellants 
applied to the Secretary of Labor for relief from the de- 
barment. The application was referred to a hearing ex- 
aminer for findings of fact and’ recommendations. One 
of the issues before the examiner was whether or not the 
appellants could be considered currently responsible. Upon 
the evidence presented to him of appellants’ activities since 
their names were placed on the ineligibility list, the hear- 
ing examiner on September 30, 1960 found that appellants 
could not be considered currently responsible, and there- 
fore recommended that appellants’ names not be removed 
from the Comptroller General’s list (App., infra, pp. 29-36). 
The recommendations of the hearing examiner were ap- 
proved on October 12, 1960 and appellants’ names re- 
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mained on the list (App., infra, pp. 36-37). Appellants’ 
notice of appeal was filed on October 14, 1960 (J.A. 22-23). 
STATUTES AND REGULATIONS INVOLVED 


The Administrative Procedure Act, 60 Stat. 237, as 
amended, 5 U.S.C. 1001, et seqg., provides in pertinent part: 


§ 1009. Judicial review of agency action. 


Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion— 


(a) Right of review. 


Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by 
such action within the meaning of any relevant statutes, 
shall be entitled to judicial review thereof. 


The Hight Hour Laws, 37 Stat. 137, as amended, 40 U.S.C. 
324, 325a, provide in pertinent part: 


§ 324. Public contracts to provide for eight-hour day; 
stipulation for penalty; inspectors to report vio- 
lations; deduction of penalty; appeals; right of 
action in Court of Claims. 


Every contract made to which the United States, 
any Territory, or the District of Columbia is a party, 
and every such contract made for or on behalf of the 
United States, or any Territory, or said District, which 
may require or involve the employment of laborers 
or mechanics shall contain a provision that no laborer 
or mechanic doing any part of the work contemplated 
by the contract, in the employ of the contractor or any 
subcontractor contracting for any part of said work 
contemplated, shall be required or permitted to work 
more than eight hours in any one calendar day upon 
such work; and every such contract shall stipulate a 
penalty for each violation of such provision in such 
contract of $5 for each laborer or mechanic for every 
calendar day in which he shall be required or per- 
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mitted to labor more than eight hours upon said work 
* * * Any contractor or subcontractor aggrieved 
by the withholding of any penalty as hereinbefore pro- 
vided shall have the right within six months there- 
after to appeal to the head of the department making 
the contract on behalf of the United States or the Ter- 
ritory, and in the case of a contract made by the Dis- 
trict of Columbia to the Commissioners thereof, who 
shall have power to review the action imposing the 
penalty, and in all such appeals from such final order 
whereby a contractor or subcontractor may be ag- 
grieved by the imposition of the penalty hereinbefore 
provided, such contractor or subcontractor may, within 
six months after decision by such head of a depart- 
ment or the Commissioners of the District of Columbia, 
file a claim in the Court of Claims. 


§ 325a. Same; computation of wages on basic day rate 
of eight hours; work in excess of day rate. 


Notwithstanding any other provision of law, the 
wages of every laborer and mechanic employed by any 
contractor or subcontractor engaged in the perform- 
ance of any contract of the character specified in sec- 
tions 324 and 325 of this title, shall be computed on a 
basic day rate of eight hours per day and work in ex- 
cess of eight hours per day shall be permitted upon 
compensation for all hours worked in excess of eight 
hours per day at not less than one and one-half times 
the basic rate of pay. 


The Reorganization Act of 1949, 63 Stat. 203, 5 U.S.C. 
133z, provides in pertinent part: 


§ 1332-1. Powers and duties of President; preparation 
and contents of reorganization plan; submis- 
sion to Congress. 


Whenever the President, after investigation finds 
that— 


(1) the transfer of the whole or any part of any 
agency, or the whole or any part of the functions 
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thereof, to the jurisdiction and control of any other 
agency ; 


oe . * * 


is necessary to accomplish one or more of the purposes 
of section 133z (a) of this title, he shall prepare a 
reorganization plan for the making of the reorganiza- 
tions as to which he has made findings and which he 
includes in the plan, and transmit such plan (bearing 
an identifying number) to the Congress, together with 
a declaration that, with respect to each reorganization 
included in the plan, he has found that such reorganiza- 
tion is necessary to accomplish one or more of the 
purposes of section 133z (a) of this title. 


° ° «© * * 
§ 1332-3. Limitations on powers respecting reorganiza- 
tions; termination date. 


(a) No reorganization plan shall provide for, and 
no reorganization under sections 133z to 133z-15 of this 
title shall have the effect of— 


° * * * * 


(4) authorizing any agency to exercise any function 
which is not expressly authorized by law at the time 
the plan is transmitted to the Congress; 


§ 1332-4. Effective date of reorganizations specified in 
plan. 


(a) Except as may be otherwise provided pursuant 
to subsection (c) of this section, the provisions of the 
reorganization plan shall take effect upon the expira- 
tion of the first period of sixty calendar days of con- 
tinuous session of the Congress, following the date on 
which the plan is transmitted to it; but only if, be- 
tween the date of transmittal and the expiration of such 
sixty-day period there has not been passed by either of 
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the two Houses a resolution stating in substance that 
that House does not favor the reorganization plan. 


* * * * * 


Reorganization Plan No. 14 of 1950, 64 Stat. 1267, 5 
U.S.C. pp. 188-9, provides: 


Labor Standards Enforcement 


In order to assure coordination of administration 
and consistency of enforcement of the labor standards 
provisions of each of the following Acts by the Federal 
agencies responsible for the administration thereof, 
the Secretary of Labor shall prescribe appropriate 
standards, regulations, and procedures, which shall be 
observed by these agencies, and cause to be made by 
the Department of Labor such investigations, with re- 
spect to compliance with an enforcement of such labor 
standards, as he deems desirable, namely; 


* * * * * 


(a) the Act of June 19, 1912 (37 Stat. 137, ch. 174), 
as amended [sections 324 and 325 of Title 40]; 


Department of Labor Regulations, 16 F.R. 4430, as 
amended, 29 C.F.R. 5, provide in pertinent part: 


§5.1 Purpose and scope.—The regulations contained 
in this part are promulgated in order to coordinate the 
administration and enforcement of the labor standards 
provisions of each of the following acts by the Federal 
agencies responsible for their administration, i.e.: 


Davis-Bacon Act, as amended, 46 Stat. 1494, 49 Stat. 
1011, 54 Stat. 399, 55 Stat. 53; 40 U.S.C. 276a et seq. 
and as extended to the Federal-Aid Highway Act of 
1956, 70 Stat. 374. 40 U.S.C. 151 et seq. 


[Amended Oct. 11, 1956, 21 F.R. 7936; Dec. 9, 1958, 
23 F.R. 9672.] 
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Copeland and Anti-Kickback Acts, Act of June 13, 
1934, as amended, 48 Stat. 948, ch. 482, 62 Stat. 740, 
62 Stat. 862, 63 Stat. 108, 72 Stat. 967, 18 U.S.C. 874, 
40 U.S.C. 276¢ [Added Dec. 9, 1958, 23 F.R. 9672.] 

Anti-Kickback Act, as amended, 48 Stat. 948, 62 Stat. 
740, 63 Stat. 108; 18 U.S.C. 874, 40 U.S.C. 276b, ¢. 

Eight Hour Laws, 27 Stat. 340, as amended, 37 Stat. 
726, 37 Stat. 137, as amended, 54 Stat. 884; 39 Stat. 
1192; 40 U.S.C. 321 et seq. 

National Housing Act, as amended, 53 Stat. 804; 
12 U.S.C. 1703 et seq. 

Hospital Survey and Construction Act, as amended, 
60 Stat. 1040; 42 U.S.C. 291 et seq. 

Federal Airport Act, as amended, 60 Stat. 170; 49 
U.S.C. 1101 et seq. 

Housing Act of 1949, 63 Stat. 413; 42 U.S.C. 1401 
et seq. 

School Survey and Construction Act of 1950, as 
amended, 64 Stat. 967 et seq.; 20 U.S.C. 251 et seq. 

Defense Housing and Community Facilities and 


Services Act of 1951 (65 Stat. 293, as amended; 42 
U.S.C. 1591 et seq.). 

Federal Civil Defense Act of 1950, as amended, (64 
Stat. 1245, as amended; 50 U.S.C. App. 2251). [Added 
Dec. 9, 1958, 23 F.R. 9672.) 


§ 5.6 Enforcement. (a) It shall be the responsibility 
of the Federal agency to ascertain whether the stipula- 
tions required by § 5.5 have been inserted in the con- 
tracts. Agencies which do not directly enter into such 
contracts shall promulgate the necessary regulations 
or procedures to require that the contracts contain the 
provisions of § 5.5 or such modifications thereof which 
have been approved by the Department of Labor. No 
payment, advance, grant, loan or guarantee of funds 
shall be approved by the Federal agency after the be- 
ginning of construction unless there is on file with the 
agency a certification by the contractor that he and his 
subcontractors have complied or that there is an honest 
dispute with respect to the required provisions. 
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(b) Whenever any contractor or subcontractor is 
found by the Secretary of Labor or the Agency Head 
to be in aggravated or wilful violation of the prevail- 
ing wage or overtime pay provisions of any of the ap- 
plicable statutes listed in §5.1, other than the Davis- 
Bacon Act, such contractor or subcontractor or any 
firm, corporation, partnership, or association in which 
such contractor or subcontractor has a substantial in- 
terest shall be ineligible for a period of three years 
(from the date of publication by the Comptroller Gen- 
eral of the name or names of said contractor or sub- 
contractor on the ineligible list as provided below) to 
receive’ any contracts subject to any of the statutes 
listed in §5.1. In cases arising under contracts cov- 
ered by the Davis-Bacon Act, the ineligibility provi- 
sion described in that act shall govern. 

The Agency Head shall furnish to the Secretary of 
Labor for transmittal to the Comptroller General the 
names of the persons or firms who have been found to 
have disregarded their obligations to employees. The 
Comptroller General will distribute a list to all Depart- 
ments of the Government of such ineligible persons or 
firms. 


* * * 
SUMMARY OF ARGUMENT 
I 


A. Appellants are prospective bidders on government 
contracts who challenge the determination of their ineligi- 
bility to receive government contracts. They admit the 
wilful and aggravated violations of the Eight Hour Laws 
which constituted the factual basis for the determination 
of ineligibility, but attack the authority of appellees to make 
the determination. Like a private person, however, the 
United States is free to determine with whom it will do 
business. The statutes concerning procurement are in- 
tended to guide the government’s contracting officers and 
do not confer enforceable rights upon prospective bidders. ° 
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Appellants therefore suffered no legal wrong when their 
names were placed on the ineligible list, and thus have no 
standing to bring this action. Perkins v. Lukens Steel, 310 
U.S. 113. The authorities relied upon by appellants, unlike 
this case, involve the commission of legal wrongs. 

B. Since appellants have suffered no legal wrong and are 
not parties ‘“‘adversely affected or aggrieved within the 
meaning of any relevant statute’’ the Administrative Pro- 
cedure Act does not give them standing to bring this action. 
Kansas City Power & Light Co. v. McKay, 96 U.S. App. 
D.C. 273, 281, 225 F. 2d 924, certiorari denied 350 U.S. 884. 
Appellants’ reading of that Act is inconsistent with its lan- 
guage and has been rejected by this Court. It is also clear 
that the Leclaratory Judgment Act does not confer stand- 
ing to bring this action. 


II 


A. Reorganization Plan 14 of 1950 vested in the Secre- 
tary of Labor the authority to adopt regulations to assure 
consistency of enforcement of statutory labor standards, 
including the Eight Hour Laws. The principal objective 
of that Plan was more effective enforcement of labor stand- 
ards, The challenged regulations, which provide that con- 
tractors who have demonstrated their lack of responsibility 
by committing aggravated or wilful violations of such labor 
standards shall be ineligible to receive contracts for three 
years, are in accord with the language and purposes of the 
Plan. 

The Plan does not grant new authority to the Secretary 
of Labor. The authority to adopt regulations concerning 
the determination of the responsibility of bidders on gov- 
ernment contracts has long been vested in the contracting 
agencies of the excutive branch. This Court has recognized 
such authority, and the concommittant authority to declare 
ineligible contractors who have broken prior contracts. 
Schlesinger v. Gates, 101 U.S. App. D.C. 355, 249 F. 2d 111, 
certiorari denied, 355 U.S. 939. The Reorganization Plan 
merely transferred this authority, in regard to labor stat- 
utes, to the Secretary of Labor. 
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B. The regulations do not impose a penalty, but are 
designed to advance the Congressional policy expressed 
in the labor standards statutes by assuring the award of 
contracts to persons who have the ability and integrity to 
comply with such standards. The fact that the regulations 
measure current responsibility is confirmed by appellants’ 
request for administrative relief, after judgment, which 
was denied because their activities since their violations 
did not show ‘‘current responsibility.’’ 

C. The Secretary of Labor reported to Congress an- 
nually the action he took under Reorganization Plan 14 
of 1950 to render persons who had committed aggravated 
or wilful violations of labor standards ineligible to receive 
Government contracts. In 1958, Congress with full knowl- 
edge of his interpretation of the authority vested in him, 
extended his authority under Reorganization Plan 14 of 
1950 to another area of federally financed construction. 
50 U.S.C. App. 2281(i). Such subsequent action constitutes 
ratification of the Secretary’s interpretation and regula- 
tion. Ivanhoe Irrigation District v. McCracken, 357 U.S. 
275, 292-4. 

ARGUMENT 


I 


Appellants Have no Standing to Maintain This Action to Have 
Their Names Removed from the List of Ineligible Contractors 


Appellants, who admittedly committed wilful violations 
of the Eight Hour Laws and their contract, brought this 
action to have their names removed from the list of con- 
tractors ineligible to do business with the United States 
under certain statutes authorizing the expenditure of Fed- 
eral funds for the construction of housing, schools, hos- 
pitals and highways. Appellants complain of their failure 
to obtain additional business from the United States as a 
result of being listed as inelligible, but neither allege nor 
show any other harm? The relief sought by this suit, 


3 Jt should be noted that appellants admit that they violated the 


12 


then, is the opportunity to obtain future business, as though 
the wilful violations had never occurred. As we show be- 
low, no one has a right to enter into contracts with the 
United States. Appellants therefore have suffered no legal 
wrong by being placed on the ineligible list. Since Con- 
gress has not granted persons in appellants’ class a statu- 
tory standing to sue, appellants have no standing to com- 
plain of their being placed on the ineligible list. 


A. Since the United States, like a Private Person Enjoys 
the Unrestricted Right to Determine with Whom It 
Will Deal, Appellants Have No Litigable Right to 
Contest Appellees’ Determination of Their Ineligi- 
bility for Government Business. 


Like a private person, the United States has the un- 
trammelled authority to determine with whom it will do 
business. This authority is exercised by the executive 
branch of the government. By statute Congress has, of 
course, set forth certain standards to guide the executive 
in making purchases and contracts, but these standards 
are directed to the executive and are not intended to confer 
litigable rights upon private persons. Prospective bidders 
have no right to enter into or bid on government contracts 
or subcontracts. Unless a statute specifically provides for 
judicial review, prospective bidders have no right to bring 
suit for the refusal of the Government to enter into con- 
tracts with them. These established principles are authori- 
tatively set forth in Perkins v. Lukens Steel Co., 310 U.S. 
113. That case presented the question of the reviewability 
of the Secretary of Labor’s actions under the Walsh-Healy 
Public Contracts Act, 41 U.S.C. 35, et seq. Shortly after 
the passage of that Act, the Secretary of Labor adopted 
minimum wage standards for the steel industry. Members 
of that industry who had done business with the United 
States in the past, and who were prospective bidders on 
future contracts, brought suit against the Secretary of 


iter nea ee 
Eight Hour Laws and do not scck review of the administrative 
finding of violations which are reviewable in the Court of Claims. 
40 U.S.C. 324. 
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Labor and other officials, seeking an injunction and de- 
claratory judgment on the ground that the Secretary of 
Labor had exceeded the authority conferred upon her by 
the Act. They contended that they had a legal right to 
bid on Government contracts, and that the Secretary had 
invaded that right by illegally construing the Act. An 
injunction was granted them, preventing the Secretary of 
Labor, and other Cabinet officers from giving effect to the 
Secretary of Labor’s determinations. The Supreme Court 
reversed, holding that the plaintiffs had no standing to 
bring the action. The basis of the Court’s holding was 
that no one has a right to contract with the Government; 
that the Acts of Congress regulating the methods of Gov- 
ernment procurement were not intended for the protection 
of sellers or contractors, and conferred no enforceable 
rights upon them.‘ The Court said: 


Like private individuals and businesses, the Govern- 
ment enjoys the unrestricted power to produce its own 
supplies, to determine those with whom it will deal, 


and to fix the terms and conditions upon which it will 
make needed purchases. Acting through its agents 
as it must of necessity, the Government may for the 
purpose of keeping its own house in order lay down 
guide posts by which its agents are to proceed in the 
procurement of supplies, and which create duties to 
the Government alone. It has done so in the Public 
Contracts Act. That Act does not depart from but 
instead embodies the traditional principle of leaving 
purchases necessary to the operation of our Govern- 
ment to administration by the executive branch of 
Government, with adequate range of discretion free 
from vexatious and dilatory restraints at the suits of 
prospective or potential sellers. It was not intended 
to be a bestowal of litigable rights upon those desirous 


4 Accord: United States v. Binghamton Construction Co., 347 
US. 171; Friend v. Lee, 95 U.S. App. D.C. 224, 221 F. 2d 96; see also 
Wooldridge Mfg. Co. v. United States, 98 U.S. App. D.C. 286, 235 
F. 2d 513. 
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of selling to the Government; it is a self-imposed re- 
straint for violation of which the Government—but 
not private litigants—can complain. [310 U.S. at 127] 
In this legislation Congress did no more than instruct 
its agents who were selected and granted final authority 
to fix the terms and conditions under which the Gov- 
ernment will permit goods to be sold to it. The Secre- 
tary of Labor is under a duty to observe those instruc- 
tions just as a purchasing agent of a private corpora- 
tion must observe those of his principal. In both in- 
stances prospective bidders for contracts derive no 
enforceable rights against the agent for an erroneous 
interpretation of the principal’s authorization. For 
erroneous construction of his instructions, given for 
the sole benefit of the principal, the agent is respon- 
sible to his principal alone because his misconstruction 
violates no duty he owes to any but his principal. The 
Secretary’s responsibility is to superior executive and 
legislative authority. Respondents have no standing 
in court to enforce that responsibility or to represent 
the public’s interest in the Secretary’s compliance with 
the Act. [310 U.S. at 129] 


2. Appellants attempt to avoid the controlling authority 
of Perkins v. Lukens Steel, supra, on the ground that that 
case involved a wage determination for a portion of an in- 
dustry, while the case at bar concerns the determination of 
the ineligibility of named individuals, citing for authority 
the district court opinion in Capitol Coal Sales v. Mitchell, 
164 F. Supp. 161, 164 (Appellants’ Brief, pp. 19-20), deci- 
sion on appeal sub-nom, George v. Mitchell, U.S. App. 
D.C. , 282 F. 2d 486. The distinction is without sub- 
stance. The basis of the Court’s decision in Perkins was 
that potential contractors have no legal or enforceable 
right to bid on or enter into contracts with the United 
States. That reasoning is, of course, wholly applicable 
here. Since appellants have no right to do business with 
the Government, they suffer no legal injury when their 
names are placed on the list of contractors ineligible to 
do business with the Government. Moreover, appellants’ 
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reliance on the Capitol Coal case is misplaced.. This Court 
found standing in George v. Mitchell, supra, not because 
Perkins v. Lukens Steel was distinguishable, but because 
it found a Congressional intention, expressed in the so- 
called Fulbright Amendment, 41 U.S.C. 48a, to confer 
standing to sue upon ‘‘any interested person.’’ 41 U.S.C. 
43a (c)* 

Neither is there merit to appellants’ argument that 
Perkins v. Lukens Steel, supra, has been “‘legislatively re- 
versed’’ (Appellants’ Brief, p. 14). While it is true that 
Congress conferred standing upon some persons inter- 
ested in the determinations of the Secretary of Labor 
under the Walsh-Healey Act, any ‘‘legislative overruling”’ 
of Perkins v. Lukens Steel case was limited to that Act. 
George, ct al. v. Mitchell, etal, U.S. App.D.C.  , 282 F. 
2d 486. In other areas the holding and reasoning in Perkins 
v. Lukens Steel are of continuing force and effect. See, Kan- 
sas City Power & Light Co. v. McKay, 96 U.S. App. D.C. 
273, 281, 225 F. 2d 924, 932, certiorari denied, 350 U.S. 884. 

3. As in Perkins v. Lukens Steel, supra, it is clear that 
appellants in this case would have no cause of action if 
appellees were acting for a private person instead of the 
United States. If, for example, officers of a private cor- 
poration, such as General Motors, had instructed their 
subordinates not to consider future bids of former con- 
tractors or not to do business with contractors who had 
wilfully violated a contract, those affected, even though 
suffering economic injury, would have no recourse to the 
courts. See, Joint Anti Fascist Refugee Committee v. 
McGrath, 341 U.S. 123, 159-60. 

The cases principally relied upon by appellants to show 
their standing are inapposite, because unlike this case, the 


5 Unlike the Administrative Procedure Act, the Fulbright Amend- 
ment specifically defines “person adversely affected or aggrieved” 
to include any manufacturer or regular dealer who is in the indus- 
try affected by a wage determination. 41 U.S.C. 43a (b). Contrary 
to appellants’ statements (Appellants’ Br. 12) then, the language 
of this section is not identical to that of Section 10 of the Adminis- 
trative Procedure Act. 
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administrative action complained of invaded a judicially en- 
forceable right of the person affected and thus constituted a 
“legal wrong.’’ Green v. McElroy,.360 U.S. 474; Harmon 
v. Brucker, 355 U.S. 579; Leedom v. Kyne, 358 U.S. 184; 
Farmer v. VEW, 93 U.S. App. D.C. 178, 211 F. 2d 36. In 
the Green and Harmon cases the right invaded was one 
which is protected at common law. Thus, in Green v. 
McElroy, supra, the Solicitor General conceded plaintiff’s 
standing because of the right to be free from the tort of 
a third party’s interference with private contractual re- 
lationships. 360 U.S. 474, 493, fn. 22. And in Harmon 
v. Brucker, supra, the plaintiff asserted an injury (ze. 
defamation) which, as between private persons, would 
have been actionable at common law. 355 U.S. 579, 582. 
See Joint Anti Fascist Refugee Committee v. McGrath, 341 
U.S. 123, 159-60. Similarly, in the Leedom and Kyne cases 
relied upon by appellants the administrative action in- 
vaded a right conferred by statute. In Leedom v. Kyne, 
supra, where Congress conferred upon employees with pro- 
fessional status the right to union representation by an 
organization elected by the professionals, the Supreme 
Court inferred the right to judicial enforcement from the 
express statutory right. 358 U.S. 184, 190. And in Farmer 
v. UEW, supra, this Court held that the statutory rights 
conferred by the National Labor Relations Act were jus- 
ticiable. Appellees’ action in placing appellants’ names on 
the ineligible list of course, invades no statutory rights of 
appellants; and the refusal to do business with the appel- 
lants is not a tort or legal wrong in any recognized sense 
of the terms. Wooldridge Mfg. Co. v. United States, 98 
U.S. App. D.C. 286, 235 F. 2d 513. 


B. No Statute Confers Standing Upon Appellants to Bring 
This Action 


Since the placing of their names on the list of persons 
ineligible to contract with the United States does not con- 
stitute a legal wrong to them, appellants must rely upon 
a statutory grant of standing. None can be found. 

Appellants’ attempt to find standing in $10 of the Ad- 
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ministrative Procedure Act which provides for judicial re- 
view of agency action where other statutes do not preclude 
such review or commit such action to agency discretion, 
and where the person affected suffers “legal wrong’? be- 
cause of such action, or is “adversely affected or aggrieved 
by such action within the meaning of any relevant statute”’ 
5 U.S.C. 1009. As we have shown above, appellants’ 
ineligibility to obtain future contracts does not constitute 
a “‘legal wrong.’’ Nor are appellants able to point to ‘‘any 
relevant statute’’ within the meaning of which they are 
persons ‘‘adversely affected or aggrieved.’? The A.P.A. 
does not then confer the necessary standing to maintain 
this suit. Kansas City Power & Light Co. v. McKay, 96 
U.S. App. D.C. 273, 225 F. 2d 924, certiorari denied, 350 
U.S. 884. 

Appellants apparently believe that they are entitled to 
judicial review under the A.P.A. if they are adversely af- 
fected or aggrieved by appellees’ action (Appellants? Br. 
pp. 11-12). For this proposition they cite American Presi- 
dent Lines v. Federal Maritime Board, 112 F. Supp. 346 
(D.D.C.). Their interpretation of the A.P.A. would, in 
effect, delete from the statute’ the requirement that the 
person be ‘‘adversely affected or agerieved within the 
meaning of any relevant statute’? {emphasis added]. Both 
the interpretation of the A.P.A. and the authority cited 
have been expressly disapproved by this Court. See 
Kansas City Light & Power Co, v. McKay, supra, 96 U.S. 
App. D.C. at 281, 225 F. 2d at 932. 

Appellants also rely upon Capitol Coal Sales v. Mitchell, 
164 F. Supp. 161 (D.D.C.), decision on appeal sub nom. 
Georgev. Mitchell, U.S. App. D.C. 282 F.2d 486. That 
case involved a suit by a government contractor who was 
about to be placed upon the Walsh-Healey Act list of con- 
tractors ineligible to contract with the United States for 
violations of the contractual stipulations called for under 


°Cases cited by appellants at pages 12 & 13 of their brief are 
not in point, since in cach of them the complaining party was ad- 
versely affected or aggrieved within the meaning of a specific statute 
other than the A.P.A. 
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that Act. While the opinion of the district court perhaps 
lends support to appellants’ interpretation of the A.P.A., 
this Court found standing only because it found that Con- 
gress had intended to confer such standing under section (¢) 
of the Fulbright Amendment, which expressly provides that 
“tany interested person shall have the right to judicial re- 
view of any legal question * * * ’’ 41 U.S.C. 48a (c). In- 
deed, the Court indicated that the placing of the names on 
the ineligible list did not constitute a ‘‘legal wrong.’’* 
Moreover, the Court’s discussion of the standing issue in- 
dicates disapproval of the district court’s interpretation of 
the A.P.A., and suggests that in the absence of the Fulbright 
Amendment, there would have been no standing in that 
case. In absence of a statute comparable to the Fulbright 
Amendment, George v. Mitchell confirms that in this case 
standing to sue is lacking. And the Declaratory Judgment 
Act does not obviate this defect in appellants’ case since 
it is settled that that Act does not confer standing or juris- 
diction on a district court in cases which it previously did 
not have jurisdiction. Schilling v. Rogers, 363 U.S. 666, 


677; Skelly Oil Co. v. Phillips Co., 339 U.S. 667; Morgan- 
town Glassware Guild v. Humphrey, 98 U.S. App. D.C. 378, 
236 F. 2d 670, certiorari denied, 352 U.S. 896. 


II 


Appellees Were Authorized to Place Appellants On The List 
of Persons Ineligible to Enter Into Government Contracts. 


Appellants lack of standing to bring this action is dis- 
positive of the case. There is, however, an alternative 
and independent ground for affirming the decision below.* 


™The Court found that in the Walsh-Healey Act Congress had 
intended to replace the legal wrong criterion of Lukens Steel by the 
“any interested person” of Section (c) of the Fulbright Amendment, 
and that the “blacklisting” was “perhaps not a tort in the strict 
sense.” 282 F. 2d at 488-489. 

8 This Court has, in a situation similar to the one at bar, upheld 
the authority of the Secretary of the Navy to place a person’s name 
on 2 list of ineligible contractors, without deciding the question of 
standing. Schlesinger v. Gates, 101 U.S. App. D.C. 355, 249 F. 2d 
111, certiorari denied, 355 U.S. 939. 
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In addition to holding that appellants had no standing, the 
district court ruled that ‘‘the debarment in this case is 
authorized’’ (J.A. 20). We show in Part II of this brief 
that the debarment of appellants was authorized and that 
the district court’s alternative holding is also correct. 

In discussing the authority ‘of appellees to refuse, on 
behalf of the United States, to enter into new contracts 
with appellants, we note the nature of appellants’ challenge 
to the administrative action. Appellants concede their wil- 
ful and aggravated violation of the Eight Hour Laws; they 
do not contest the administrative findings or object to the 
administrative procedures; and they make no claim of an 
abuse of existing power. Their sole contention is that the 
Secretary of Labor’s regulations (28 C.F.R. 5.6(b)) are 
unauthorized and that appellees’ action in placing their 
names on the list of ineligible contractors ‘‘is in excess of 
their [appellees] individual and/or collective legal author- 
ity’? (J.A.5). In other words they contend that there is no 
authority for the officials of the United States to refuse to 
enter into new contracts on behalf of the United States with 
persons who have committed wilful breaches of their statu- 
tory and contractual duties. Regulations of executive agen- 
cies must, of course, be sustained ‘‘unless unreasonable and 
plainly inconsistent’’ with controlling statute, and ‘‘should 
not be overruled except for weighty reasons’? Commis- 
stoner v. South Texas Co., 333 U.S. 496, 501; See also 
Boske v. Compabger, 177 U.S. 459, 470; United States v. 
American Trucking Association, 310 U.S. 534, 549; Federal 
Housing Authority v. Darlington, 358 U.S. 84, 90. The 

oY regulations challenged here are authorized and es» reason- 
able} consistent with the applicable statutes. 


A. The Regulations of the Secretary of Labor Were Au- 
thorized By Reorganization Plan 14 of 1950 


1. On March 13, 1950, President Truman transmitted his 
Reorganization Plan No. 14 of 1950, entitled ‘‘Labor Stand- 
ards Enforcement’’ to Congress pursuant to the Reorgani- 
zation Act of 1949 (5 U.S.C. 188z, 1332-15). In his letter 
of transmittal, the President stated that ‘‘* * * the prin- 
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cipal objective of the plan is more effective enforcement 
of labor standards * * *’’ 5 U.S.C. p. 189. The plan pro- 
vided that ‘‘the Secretary of Labor shall prescribe appro- 
priate standards, regulations and procedures * * * as he 
deems desirable * * * in order to assure * * * consistency 
of enforcement of the labor standards provisions of each 
* ** »» of a list of enumerated statutes (including the Hight 
Hour Laws) which set forth labor standards for govern- 
mental or federally aided or financed construction. 5 U.S.C. 
pp. 188-9. Having found the Plan necessary because “‘the 
methods adopted by the various agencies for the enforce- 
ment of labor standards vary widely in character and effec- 
tiveness’’, the President expressed his belief that the Plan 
would ‘“‘ * * * provide more uniform and adequate pro- 
tection for workers.’’ 5 U.S.C. p. 189. The Plan was made 
the subject of a special study in the Senate, where it was 
specifically approved by the appropriate committee. Sen. 
Rept. No. 1546, 81st Cong. 2d Sess. Since neither the House 
nor the Senate disapproved the Plan (see 5 U.S.C. 1332-4), 
it became effective on May 24, 1950. 64 Stat. 1267. 
Pursuant to the authority vested in him under Reorgani- 
zation Plan No. 14, the Secretary of Labor promulgated a 
series of regulations designed to provide uniform and effee- 
tive enforcement of the labor standards provisions of the 
various statutes. 16 F.R. 4439 (May 12, 1951); 29 C.F.R. 
Part 5. The regulations provide, among other things, for 
the inclusion in contracts of provisions:eoncerning labor 
standards (29 C.F.R. 5.5), for certification by the contractor 
that the work is being performed in accordance with such 
labor standards (29 C.F.R. 5.6(a)), for investigations to 
assure compliance (29 C.F.R. 5.6(d) and (e) and 5.10)), 
and for the suspension of payments in the event of failure 
or refusal of the contractor or subcontractor to comply 
with the labor standards (29 C.F.R. 5.8). Included in this 
group is the regulation challenged by appellants here, which 
provides that a ‘‘contractor or subcontractor who is found 
to be in aggravated or wilful violation’’ of the labor stand- 
ards shall be ‘‘ * * * ineligible to receive any contracts’’ 
subject to any of the listed statutes. 29 C.F.R. 5.6(b). 
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This regulation is within the specific language of the Re- 
organization Plan that ‘‘the Secretary of Labor shall pre- 
seribe * * * regulations * * * with respect to compliance 
with and enforcement of such labor standards, as he deems 
desirable * * *”? 5 U.S.C. pp. 188-9. The regulation is 
also in accord with ‘‘the principal objective of the Plan’’, 
as stated by the President, which was ‘‘ * * * more effec- 
tive enforcement of labor standards’’ (Letter of the Presi- 
dent, 5 U.S.C. p. 189). Indeed, it would hardly be con- 
sistent with Congressional policy, as expressed in the 
various statutes setting forth labor standards, to award 
new contracts to persons who have demonstrated their lack 
of responsibility by aggravated and wilful violations of 
these standards in the performance of earlier contracts. 
The regulations are therefore authorized by the express 
language and entirely consistent with the principal objec- 
tive of Reorganization Plan 14 of 1950, and accordingly 
have the force and effect of a statute. Miller, Administra- 
tive Discretion in the Award of' Federal Contracts, 53 Mich. 
L. Rev. 781, 795-6 (1955). 

2. Appellants contend (Appellants’ Brief, pp. 18-19) 
that the Secretary’s regulation could not be authorized by 
Reorganization Plan 14 of 1950, because reorganization 
plans are not intended to authorize new functions, but are 
limited to the transfer and consolidation of authority and 
functions among the various parts of the executive branch 
of the government (5 U.S.C. 1242-1, 133z-3(4)). The un- 
stated premise for this contention is that no authority to 
declare persons, who committed aggravated and wilful 
breaches of their contractual obligations, ineligible to re- 
ceive government contracts existed in the executive branch 
at the time of the adoption of Reorganization Plan 14 of 
1950. Such a premise is false, because the contracting 
agencies of the executive branch before the Reorganization 
Plan had the authority to refuse to do business with con- 
tract breakers and to declare them ineligible for future 
contracts. Appellants’ argument, in this light, becomes 
footless. 

The various contracting officers of the executive branch 
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are and long have been obliged to award contracts to re- 
sponsible bidders, not merely to the lowest bidder. And 
the term responsible, which connotes something more than 
financial solvency, involves the element of integrity. Friend 
v. Lee, 95 U.S. App. D.C. 224, 227, 221 F. 2d 96, 100; O’Brien 
v. Carney, 6 F. Supp. 761, 762 (D. Mass); see also Scott 
v. United States, 44 C. Cls. 524, 527. In 1948, this funda- 
mental proposition of government procurement® was in- 
corporated into statute by Congress in the Armed Services 
Procurement Act, which provides that contract awards are 
to be made to ‘‘responsible bidder[s]’’ 10 U.S.C. 2305(c) 
(62 Stat. 22, formerly 41 U.S.C. 151(b)); see also Sen. 
Rept. No. 571, 80th Cong., 2d Sess. Breach of a prior con- 
tract, of course is indicative of a lack of responsibility. 
Where, as in this ease, the breach is both wilful and aggra- 
vated, and involves false payroll records which had been 
certified as correct, it can not be disputed that the breach 
shows a lack of responsibility and lack of integrity. 

This Court has previously recognized the authority of 
a contracting agency ‘‘to debar contractors’’ from future 
contracts ‘‘for breach of contract.’’ Schlesinger v. Gates, 
101 U.S. App. D.C. 355, 249 F. 2d 111, certiorari denied, 
355 U.S. 939. In that case the Secretary of the Navy 
placed the plaintiff on a list of contractors ineligible to 
receive defense department contracts for two unrelated 
reasons, one of which was his default under an existing 
contract. This default was apparently not wilful, and the 
plaintiff’s action in the Court of Claims contesting the 
administrative determination of default was still pend- 
ing at the time of this Court’s decision. 101 U.S. App. 
D.C. at 356, fn. 1. Plaintiff contended that the Secretary’s 
action, and the regulation under which it was taken, were 
unauthorized. This Court, affirming the decision of the 
district court, held that the debarment was authorized on 
the grounds of the prior default in performance alone 
because of the Secretary’s duty to award contracts to ‘‘re- 
sponsible bidder[s].’’ 


® Miller, op. cit., 53 Mich. L. Rev. at 786-7. 
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The authority of the Secretary of the Army to declare 
appellants ineligible for government contracts is derived 
from the same source, and is identical to the authority 
exercised by the Secretary of the Navy in the Schlesinger 
case, 10 U.S.C. 2303, 2305. Similarly, the agencies of the 
executive branch, other than the armed forces, have the 
authority to determine the responsibility of the persons 
to whom they award contracts and the authority to declare 
wilful contract breakers ineligibile to receive contracts.° 
Reorganization Plan 14 of 1950 provided that the authority 
of the various contracting agencies to adopt regulations 
providing for determinations of ineligibility, to the extent 
that such determinations are based upon statutes setting 
forth labor standards, should be transferred to and consoli- 
dated in the Secretary of Labor. Pursuant to such author- 
ity, the regulations under attack here were promulgated, 
and, pursuant to the joint authority of the Secretary of the 
Army and the Secretary of Labor, appellants were declared 
ineligible.” 

3. The Secretary of Labor in his annual report to Con- 
gress, has made repeated reference to the ineligibility pro- 
visions of the regulations here challenged, and the action 


1° Although the statute (41 U.S.C. 5, formerly R.S. 3709) provid- 
ing for the award of contracts by other government agencies does 
not use the term “responsible,” it is clear that contracts are to be 
awarded only to responsible bidders. See Friend v. Lee, 95 U.S. App. 
D.C. 224, 227, 221 F. 2d 96, 100 and cases cited. Under this authority 
the General Services Administration has promulgated regulations 
binding upon the civilian agencies of the government, providing for 
ineligibility under virtually the same circumstances as the regula- 
tions for the armed forces approved by this Court in Schlesinger, 
supra. Federal Procurement Regulations, 1-1.6. 

11 Jt should be noted, moreover, that the regulations in issue here 
are closely related to the individual’s contractual responsibility. 
The regulations do not render a contractor ineligible for minor or 
inadvertent violations of the labor standards prescribed by Con- 
gress. Only aggravated or wilful violations, which by their nature 
indicate a lack of responsibility on the part of the violator, result 
in ineligibility. And only the names of persons “who have been 
found to have disregarded their obligations to employees” are 
placed on the ineligibility list. 29 C.F.R. 5.6(b). 
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taken under them.” For instance, in the report of the 
functions of the Department of Labor for the fiscal year 
ended June 30, 1955, he stated (Forty-Third Annual report, 
United States Department of Labor, p. 30): 


The Department of Labor is responsible not only 
for the administration of the wage determination pro- 
visions of these laws but also for coordinating their 
enforcement by Government contracting and lending 
agencies * * * 

The enforcement activities of the Department dur- 
ing the year resulted in $196,901.94 being restored to 
2225 workers who had not been paid in accordance 
with the Davis-Bacon and related acts. Thirteen con- 
tractors found to have violated these acts, in addition 
to the 20 listed in 1954, were placed on the list of those 
ineligible to receive Government contracts for a period 
of 3 years. This is a severe sanction which is not 
invoked except in cases of aggravated violations and 
after the contractors have been given full opportunity 
to rebut the charges of violations. 


Similarly, in each subsequent report, he stated the number 
of cases handled during the year, the amount of restitu- 
tion obtained, the number of persons affected, and the num- 
ber of persons placed on the ineligible list, indicating in 
each report that this action was taken pursuant to ‘“‘* * * 
the functions placed in the Secretary of Labor by Reorgani- 
zation Plan 14 of 1950.’’ * 


12 Annual Report, United States Department of Labor, 1956, p. 50 
Annual Report, United States Department of Labor, 1957, p. 52 
Annual Report, United States Department of Labor, 1958, p. 54 

Annual Report, United States Department of Labor, 1959, p. 52 
The number of persons placed on the ineligible list annually has 
grown steadily. For instance, in fiscal 1958, 72 firms and individuals 
were placed on the list. 

13 Regulations promulgated by the Secretary (Part 5), pursuant 
to Reorganization Plan 14, were brought to the attention of a sub- 
committee of the House Appropriation Committee not later than 
February, 1952. See, Hearings, Committee on Appropriations, 
House of Representatives, V. 15, 82d Cong., pp. 1, 51-52. 
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Congress not only acquiesced in the Secretary’s exercise 
of authority, but took action which constituted approval 
and ratification of it. In 1958 Congress amended the Fed- 
eral Civil Defense Act to provide that workers on con- 
struction financed with federal assistance under that Act 
should be paid the prevailing wages as established under 
the Davis-Bacon Act, and time and a half for overtime 
work, and to grant the Secretary of Labor “the authority 
and funetions set forth in Reorganization Plan No. 14 of 
1950.” 50 U.S.C. App. 2281(i), 72 Stat. 532. See Sen. 
Rept. No. 1831, 85th Cong., 2d Sess., and H. Rept. No. 694, 
85th Cong., Ist Sess. In other words, with full knowledge 
that the Secretary of Labor had construed his authority 
under Reorganization Plan 14 of 1950, to include the plac- 
ing of the names of wilful violators on the list of persons 
ineligible to receive contracts,* Congress granted him the 
same authority with respect to another area of federally 
financed construction. Such subsequent action by Congress 
can only be interpreted as approval and ratification of the 
Secretary’s construction of his authority. Ivanhoe Irriga- 


tion District v. McCracken, 357 U.S. 275, 292-4, and cases 
cited ; Brooks v. Dewar, 313 U.S. 354, 360-1; see also Panama 
Canal Co. v. Grace Line, 356 U.S. 309, 318-19, 


B. The Regulations Are Not Penal, but are Designed to 
assure the Award of Government Contracts to Re- 
sponsible Bidders Who Will Comply with the Express 
Congressional Policy of Paying Fair Wages. 


Appellants contend that the ineligibility to receive con- 
tracts prescribed by the regulations (29 C.F.R. 5.6(b)) is 
a penalty not expressly provided by statute, and, therefore, 
is invalid. This contention is supported neither by the 
meaning of the term penalty nor by the cases which appel- 
lants cite. 


™If any Congressman was in doubt as to the extent of the au- 
thority conferred on the Secretary of Labor by Reorganization Plan 
14 of 1950, reference to any of the listed statutes in the United 
States Code would quickly have given him the citation to the regu- 
lations challenged here. See, e.g., 5 U.S.C. p. 6563. 
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A penalty involves the deprivation of a right or, at least, 
an interference with it. As we have shown, however, no 
one has-a right to enter into government contracts. The 
ineligibility to receive a contract, therefore, does not deny 
or interfere with any recognizable right. In this case, 
appellants admit their aggravated and wilful violations of 
their contractual obligations and a federal statute (J.A. 
2-3, 8); they have paid the penalty prescribed by that 
statute (J.A. 4-5). Their ineligibility for future govern- 
ment contracts cannot be considered as penal, but a measure 
intended to protect and advance the Congressional policy 
of having fair wages paid to workers on federally financed 
construction. A more stringent administrative regulation 
with the effect of forbidding a person to engage in its 
business with anyone (not merely the Government), has 
been upheld by the Supreme Court as not being a penalty 
but an implementation of public policy. Steuart & Bro. v. 
Bowles, 322 U.S. 398. Similarly, this Court has rejected the 
contention that the listing of a person as ineligible for gov- 
ernment contracts is ga penalty requiring express statu- 
tory authorization. Schlesinger v. Gates, 101 U.S. App. 
D.C. 355, 249 F. 2d 111, certiorari denied, 355 U.S. 939. 

Appellants cite three cases to show that their ineligibility 
is a penalty (Appellants’ Brief, pp. 22-23). None is in 
point. Two cases, Commissioner v. Acker, 361 U.S. 87; 
Priebe v. United States, 332 U.S. 407, involve the classic 
penalty, the payment of money. In the third, Peters v. 
Hobby, 349 U.S. 331, which involved a finding of disloyalty 
and a three year debarment from federal employment, the 
Supreme Court made no finding that the ineligibility was 
unauthorized because it was a penalty not authorized by 
statute. On the contrary, the Court discussed a Civil 
Service Rule which provided for such ineligibility without 
any indication of disapproval and noted that the adminis- 
trative action taken in that case was in violation of that 
rule. 349 U.S. 331, 347-8. If any inference pertinent to 
this case is to be drawn from Peters v. Hobby, then, it is 
that a period of inelegibility from federal government 
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employment is not a penalty and need not be expressly 
authorized by statute. A period of ineligibility for the 
award of a government contract is in the same category." 


Appellants also contend that their ineligibility is ‘“penal’’ 
in nature, because it ‘‘extends for a period of three years, 
rather than being limited to a specific contract award’’ 
(Appellants’ Brief, p. 23). If, however, the Secretary’s 
regulation concerning ineligibility is valid, as it is, then 
the period of ineligibility is for admnistrative determina- 
tion. Schlesinger v. Gates, 101 U.S. App. D.C. 355, 249 
F. 2d 111, certiorari denied, 355 U.S. 939. It cannot be 
said that ineligibility, based upon aggravated and wilful 
violations, running for three years from the date of the 
Comptroller General’s listing is in any sense arbitrary or 
unreasonable. There is, then, in this aspect of the case, 
no inquiry calling for judicial resolution.** 


% The three year period of ineligibility prescribed by the Secre- 
tary in his regulation is consistent with the period of ineligibility 
expressly prescribed in the Walsh-Healey Act, 41 U.S.C. 37, and 
the Davis-Bacon Act, 40 U.S.C. 276a-2. The expressions of Con- 
gressional policy particularly expressed in these Acts do not, of 
course, militate against the authority of the Secretary to promul- 
gate the regulations in question or detract from their validity. Nor 
does the fact that the three year period of ineligibility is not, in this 
case of statutory origin, add anything to appellants’ argument that 
the ineligibility listing is penal in character, and invalid. Indeed, 
if this Court had deemed the statutory ineligibility of the Walsh- 
Healey Act a penalty it would undoubtedly have so indicated in 
its discussion of the standing question in George v. Mitchell, U.S. 
App., D.C. , 282 F. 2d 486. 

16 As it comes to this Court, appellants’ debarment must be 
deemed to rest on a lack of current, responsibility. Contractors 
deemed to be ineligible are allowed to, show their current responsi- 
bility, and their willingness and ability to comply with the appli- 
cable labor standards. A showing of current responsibility will, 
in a proper case, result in their being removed from the list. Ap- 
pellants took advantage of this administrative practice by an appli- 
cation for relief from debarment after the district court’s decision 
in this case. The evidence of their activities since their ineligibility 
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CONCLUSION 


For the foregoing reasons, the judgment of the district 
court should be affirmed. 


Respectfully submitted, 


Gerorce Cocnran Dovs, 
Assistant Attorney General. 


Ourver GascxH, 
United States Attorney. 


Joun G. Laven, JR., 
Davw L. Rose, 
Attorneys, 
Department of Justice, 
Washington 25, D.C. 
Dercemser, 1960. 


SEO ee 
was not of a kind which demonstrated their current responsibility, 
however, and the examiner who heard the evidence made a finding 
that appellants could not be considered currently responsible 
(App., infra, pp. 29-36). The findings and recommendations of 
the hearing examiner were approved and the application was denied. 
(App. infra, pp. 36-37). 
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APPENDIX 


Untrep States or America, DEPARTMENT oF LaBor 


In the Matter of Tae Correr Piumsrve ann Heartine Oo., 
a Corporation, Roy C. Arzenx anp Roserr E. Gres 


Finpines or Fact anp RECOMMENDATION 


This matter came on to be heard before the undersigned 
Hearing Examiner on September 9, 1960 pursuant to order 
for and notice of hearing dated September 8, 1960. Said 
hearing was held in the Seattle Branch Office of the Solici- 
tor, United States Department of Labor, University Build- 
ing, 1305 Third Avenue, Seattle, Washington, at 10 A.M., 
and concluded at 7:30 P.M. on said date. The petitioners 
hereinafter referred to as Copper were represented by 
Kenneth P. Short, Esquire, of Seattle, Washington, and 
the United States Department of Labor by James M. 
Miller, Assistant Solicitor. The testimony of witnesses 
was taken, 23 exhibits were offered and received in evi- 
dence and argument was heard. 

The proceedings are the result of a petition by Copper 
for removal of the petitioners from the Comptroller Gen- 
eral’s Consolidated List of Debarments. Petitioners were 
placed on this ineligible list for aggravated and wilful vio- 
lation of the Eight Hour Laws (40 U.S.C. 321-326), pur- 
suant to Title 29, Subpart A, Code of Federal Regulations, 
Part 5, Section 5.6. 

The order for hearing defines the issues to be (1) whether 
from September 9, 1960 the petitioners can or cannot now 
be relied upon by the United States and Federal Agencies 
as responsible persons who will comply with Federal stand- 
ards, requirements, and contract provisions applicable to 
contracts Federally financed or assisted within the purview 
of 29 CFR Part 5, and therefore should or should not be 
removed from the list at this time; and (2) whether in any 
event the said petitioners had, prior to the date of publi- 
cation by the Comptroller General of the ineligible list 
upon which their names first appeared, and now have with 
the Mutual Construction Company hereinafter referred to 
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as Mutual a contract subject to any of the statutes listed 
in the said Regulations Part 5. 

Upon the first issue of responsibility and reliability in 
connection with compliance with required labor standards 
in the future it must be concluded that the record fails to 
furnish an adequate basis for removal of the petitioners 
from the ineligible list. It seems obvious in this connec- 
tion that any removal should be based upon the probability 
of future compliance. One way to judge probability would 
be on the basis of past performance. While it is true as 
petitioners state that, except for the violations which re- 
sulted in their debarment, no other violations have been 
charged in connection with other contracts subject to the 
Regulations, yet in their actions here in connection with 
their attempts to regain their eligibility to perform on the 
subject and other contracts, considerable doubt exists as to 
their entire good faith. Actually inconsistencies and some 
contradictions have been encountered. 

To get the picture in a somewhat confused factual situa- 
tion, the second point for determination as stated in the 
order for hearing will be dealt with first. This question 
raised by the order for hearing was whether prior to June 
1, 1959, the date of the debarment, there was and now is 
a contract between Mutual Construction Company and 
Copper subject to any of the statutes listed. Specifically, 
the record establishes that Mutual and Copper on or about 
March 15, 1959, entered into an oral subcontract for the 
performance of the mechanical work on Panorama House, 
the subject project. The negotiations leading up to this 
oral contract commenced in the latter part of 1958 at which 
time Mutual was dealing with other plumbing firms. By 
March 15, 1959, Mutual had eliminated from consideration 
all other plumbing bidders by reason of the fact that the 
figures of Copper were lower than those of the other bid- 
ders. 

The testimony of Donald E. Jones and Exhibit 16 in 
his hand-writing establishes that he, as the then president 
of Northwest Plumbing Supply Company, submitted on 
March 10, 1959 quotations for plumbing fixtures to Copper 


31 


which figures were ultimately used in the bid of Copper;? 
Deming Roofing & Sheet Metal Company also quoted fig- 
ures to Copper on March 12, 1959 (Exhibit 19). Other 
figures had been procured by Bert for Mutual and also 
submitted to Copper (Exhibit 20). Immediately after re- 
ceipt of such figures and on or about March 15, 1959, a 
total contract price for the mechanical work was submitted 
by Allen for Copper to Bert for Mutual in the sum of 
$287,000 and upon consultation with Doctor Hoff, his part- 
ner, Bert and Allen shook hands on the transaction and 
agreed that Copper had a contract and would do the 
mechanical work at a contract price of $287,000. 

This figure contemplated that the boiler and the sprinkler 
system would be supplied by others. It also contemplated 
iron piping and floor mounted water closets. Said oral 
agreement was modified sometime in the latter part of 
June, 1959 by including in Copper’s contract the boiler 
and sprinkler systems ($26,700) and the partial substitu- 
tion of copper tubing for iron piping and the substitution 
of wall hung for floor mounted water closets. The sub- 
stitution of copper for iron and wall hung for floor mounted 
closets amounted to $21,300 which, together with the boiler 
and sprinkler addition of $26,700, made a total modified 
contract price of $335,000. 

Subsequently and in the fall of 1959 the broiler and 
sprinkler phase of the contract reverted to its original 
form (i.e., it was to be furnished by others), which de- 
ducted the $26,700 figure leaving a modified contract price 
of $308,300. 

In the latter part of November, 1959, Bert was requested 
by the bonding company to whom he had made application 
for a performance bond, to establish by written commit- 
ments that the job could be done for the total price he 
had indicated. He therefore immediately went to his sub- 
contractors and reduced their contracts to writing. The 


1 His testimony corroborates this date and it is accepted even 
though it has been suggested that there is a possible alteration of 
the date shown on the exhibit. 
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evidence shows that the Atlas Electric Company sub-con- 
tract was dated November 23, 1959 and that the Copper 
sub-contract in the sum of $308,300 was reduced to writing 
December 3, 1959 (Exhibit 5). This is the final modifica- 
tion of the original oral contract of March 15, 1959. It is 
concluded that petitioners’ statement that this written con- 
tract served to put in writing the March 15, 1959 oral 
contract is correct. 

We turn again to our second point of inquiry. Specifi- 
cally, our point for determination is whether prior to June 
1, 1959, the date of debarment, there was and now is a 
contract between Copper and Mutual subject to any of the 
listed statutes. Certainly there is no such contract in 
existence now, nor has there been one since August 31, 
1960, because on that date the parties in writing (Exhibit 
13) rescinded the December 3, 1959 written agreement (Ex- 
hibit 5) and no claim is made that on August 31, 1960 there 
was any other contract in existence (R. 27, lines 17-19). 
As to whether there was any contract subject to the listed 
statutes prior to debarment, June 1, 1959, the fairly obvious 
answer is no because the FHA commitment did not become 
effective until August 25, 1960. Certainly coverage of the 
subcontractor could not antedate coverage of his prime 
contractor. This same reasoning makes immaterial here 
the March 15, 1959 oral contract, which it was concluded 
at the hearing was in existence, and, which it is again con- 
cluded, was in existence at that time. It seems imperative 
that if the written December 3, 1959 contract was not sub- 
ject to the listed statutes, neither would be any oral con- 
tract. 

On the first issue of responsibility attention is directed 
to Exhibits 6 and 7 and the testimony in connection there- 
with. Exhibit 6, dated November 21, 1958, a draft, entitled 
‘‘Letter of Acceptance and Notification of Intention to 
Award Contract’? prepared for the signatures of Mutual 
and Copper, speaks of intent to award the mechanical con- 
tract. In petitioner Allen’s handwriting, who prepared it 
for Copper, it was typed and signed but the original and 
typedcopies were torn up because a different amount was 
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arrived at. Yet, in late August, 1960, he endorsed the 
following on this Exhibit 6, as a footnote, and forwarded 
it to Washington for use with the Government in connec- 
tion with this very matter: ‘‘Replaced March 15, 1959 with 
formal AGC forms (Exhibit 7). Original and copies were 
given to Mart Bart. CRL.’’. Exhibit 7 is the spurious con- 
tract referred to many times throughout the proceeding, 
on the AGC form dated March 15, 1959, signed by Mutual 
and Copper; it covers the work in question. Actually, it 
was executed much later, in late August, 1960, and, accord- 
ing to Allen and Bert, was delivered by mistake to the 
Government attorneys just prior to the hearing. Even ac- 
cepting this explanation, it is obvious that Allen’s intent 
_in making the footnote on Exhibit 6 and submitting it to 
the Government was again thus to reaffirm, reissue, or 
otherwise use both Exhibit 6 and Exhibit 7 for his own 
purpose which was to secure a contract even though he 
was debarred. Finally, the document on its face is false 
because the date is false. Both Bert and petitioner Allen 
are business men of considerable experience. One does not 
have to be a lawyer to recognize that he is stating an un- 
truth when he subscribes in August 1960 to a document 
under the words ‘‘In Witness Whereof the Contractor and 
Subcontractor have executed this Agreement this 15th day 
of March, 1959’’. This certainly is something more than a 
mere reducing of an oral contract to writing. Actually, it 
illustrates a willingness to attempt to solve business prob- 
lems with statements which are something other than the 
truth. 

Significance is attached to the fact that debarred Allen 
continued with negotiations and preparatory work on the 
project as he did knowing that he was on the ineligible list. 
The conclusion is reached that he did so in the hope that 

‘his debarment would not be discovered. Indeed it is con- 
cluded that petitioner’s actions here were not those of re- 
sponsible business men aware of their status and responsi- 
bilities. Actually, debarred Allen was in no position to 
remain quiet as he did. Under the circumstances here he 
had a duty either to inform of his status or refrain from 
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seeking any job which might be covered until his eligibility 
to perform on listed contracts was restored. 

Thus, the record shows that petitioner Allen has testified 
that prior to July 25, 1960 he had no knowledge that FHA 
financing was even contemplated. On the other hand it is 
clearly established that such was contemplated by Pano- 
rama House, Inc. and Bert from August 1958 continuously 
to the date of the final endorsement on July 25, 1960. It 
is also established that during much of this period, Bert 
and Allen were in close, almost daily contact (Tr. p. 122). 
There was a long delay in getting the project under way 
due to the difficulty Bert was experiencing in obtaining 
adequate financial backing; Bert did not remember whether 
during this period he had mentioned FHA to any of the 
subcontractors, including Allen (Tr. pp. 48-51). Yet the 
two other subcontractors, Atlas Electric Company and Otis 
Elevator Company, both had knowledge that FHA was in 
the picture, the first at least 18 months before the final 
signing (Tr. p. 137) and the second not later than January 
1960 (Tr. p. 195). Of even greater significance is the fact 
that the Northwest Plumbing and Supply Company, upon 
whose price for the fixtures Copper based its bid, knew, 
according to the testimony of its former president, as 
early as March of 1959 that it would be paid because the 
“necessary financing was arranged through FHA.’’ Under 
these circumstances Allen’s testimony that he had no idea 
prior to July 25, 1960 that FHA was or might be involved 
cannot be accepted. It is also established that Allen never 
warned Bert that he, Allen, and the Copper Plumbing & 
Heating Company were on the ineligible list for previous 
violations of the Eight Hour Laws and might be debarred 
from performing on the current contract. 

From the foregoing it is clear that Copper as a corpo- 
rate entity did not conduct itself according to acceptable 
standards. The corporation through its office manager, 
Lewis, knew of the preconstruction conference with FHA 
on wage standards. He called the firm’s attorney, Short, 


35 


and advised him of the conference and asked whether the 
fact that the firm was on the debarred list would affect the 
situation. He was told that it would but that someone 
should attend the conference. He'sent Mr. Curran, a clerk, 
who signed the roll as ‘‘Copper P & H Co.—Philip E. 
Curran”’, neither of which names appeared on the debarred 
list. He carried back to the office the FHA document on 
Wage Requirements and delivered it to Lewis who in turn 
reported to Allen. Both Lewis and Allen were aware of 
the firm’s status yet permitted Bert to certify as required 
by FHA to information required by forms 2482 and 24824 
(Exhibits 11 and 10) and that there were no subcontractors 
and that no subcontractor had been declared ineligible un- 
der Regulations Part 5. It is inconceivable that the peti- 
tioners themselves remained in ignorance, when for ap- 
proximately two years of almost continuous negotiations 
during which period the possibility of FHA financing was 
continuously in the picture, and during which not only the 
other subcontractors but also the petitioners source of 
material for this very job became aware of possible FHA 


participation. If they did not know, certainly they should 
have known. Assuming that they did have such knowledge, 
good faith and fair dealing required that they reveal their 
status. 


Bearing in mind the desire of Mutual to have Copper 
do the work and Copper’s eagerness to perform on the 
project there is a strong basis for concluding that there has 
been a deliberate attempt on the part of petitioner and the 
prime contractor to permit Copper’s participation in the 
project from coming to the FHA’s attention. Thus, pay- 
rolls on the preliminary work in 1959 were certified to FHA 
(Tr. p. 55) but Copper’s payrolls for the same period were 
not submitted (Tr. p. 56); Curran, whose name was not 
on the list signed at the meeting for Copper P & H Co., a 
name also not on the list; Bert falsely certified (1) that 
there were no subcontractors and (2) that no debarred 
subcontractors had been or would be employed on the job; 
and Bert had a warning of the debarment from FHA sev- 
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eral months prior to closing (Tr. pp. 52-53) but chose to 
ignore it. 
Based upon the entire record it is 


RecomMENDED: That 


(1) No conclusion be reached that petitioners Copper 
Plumbing and Heating Company, Roy A. Allen, and Robert 
E. Giles from September 9, 1960 can be relied upon by the 
United States and Federal Agencies as responsible persons 
who will comply with Federal standards, requirements, and 
contract provisions applicable to contracts for Federally 
financed or assisted work within the purview of 29 CFR 
Part 5 and therefore it should not be concluded that they 
should be removed from the ineligible list at this time. 

(2) No conclusion be reached that prior to the date of 
publication by the Comptroller General of the ineligible 
list upon which their names first appeared said petitioners 
had and now have with the Mutual Construction Company 
a contract subject to any of the statutes listed in said 
Regulations Part 5. 

E. West Parkinson, 
Hearing Examiner. 


Dated at Washington, D. C. this 30th day of September, 
1960. 


Unitep Stares or America, DEPARTMENT OF Lasor 


In the Matter of Tue Coprer Piumsine & Heatine Co., a 
Corporation, Roy C. Auten anp Roserr E. Gres 


OrpER 


Whereas the Copper Plumbing & Heating Co., Roy C. 
Allen and Robert E. Giles were found by the Department 
of the Army and the Secretary of Labor to have performed 
upon Contract DA-45-108-Eng-3989 in aggravated and wil- 
ful violation of the Eight Hour Laws (40 U.S.C. 321-326), 
and whereas on June 1, 1959, pursuant to Title 29, Subpart 
A, Code of Fed. Reg., Part 5, Sec. 5.6, their names were 
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included in the Comptroller General’s consolidated list of 
firms and persons ineligible to receive contracts for con- 
struction under any of the Acts specified in said Regula- 
tions, Part 5, and whereas they have now through their 
attorneys petitioned for removal from said list: 


And Whereas, pursuant to order and notice dated Septem- 
ber 8, 1960, a hearing on said petition was held in Seattle, 
Washington, on September 9, 1960 before E. West Parkin- 
son, Esquire, a Hearing Examiner duly appointed and 
qualified as such under the provisions of the Administrative 
Procedure Act, and the Hearing Examiner on September 
30, 1960 has filed his Findings of Fact and Recommendation 
pursuant to such order: 


Now, THEREFoRE, upon consideration of the entire record 
in this proceeding, including the transcript of the hearing, 
the exhibits introduced therein, the findings and recom- 
mendations of the Hearing Examiner, and the exceptions 
thereto filed on behalf of petitioners, it is concluded that 
sufficient justification for removal of petitioners from said 
list at this time has not been shown, and it is therefore 


Orperep, That the request of petitioners aforesaid is 
hereby denied. 


Harold R. Brown, 
Acting Solicitor of Labor. 


Signed at Washington, D. C. October 12, 1960. 
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IN THE 


United States Court of Appeals 


For tHe Dsstricr or Cotumem Cimcuir 
No. 16,044 


Correr Promatne & Hearne Co., a corporation, Roy C. 
Auten and Rosert E. Grxzs, Appellants, 


v. 


Joserx CaMpPseLL, Comptroller General of the United 
States, James P. Mrrcuett, Secretary of Labor of the 
United States, and Wisur Brucker, Secretary of the 
Army, Appellees. 


Appeal from Order of the United States District Court for the 
District of Columbia Denying « Motion for Summary Judgment 


REPLY BRIEF FOR APPELLANTS 


PRELIMINARY STATEMENT 


As pointed out in Appellants’ main brief (herein “Brief”), 
Appellee Comptroller General in his letter to the Secretary 
of Labor dated January 6, 1960 (Brief, Appendix B) stated 
that Appellee Secretary of Labor had acted in excess of 
his statutory authority in issuing the challenged regula- 
tion, 29 C.F.R. Section 5.6(b), and that his action there- 
under in debarring Appellants for a three year period was 
“improper and unauthorized.” Appellees’ Brief is signif- 
icantly silent with regard to this concession. It would thus 
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appear that it remains the position of Appellee Comptroller 
General that the challenged June 1, 1959 three year adminis- 
trative debarment does not measure current responsibility, 
but constitutes “disqualification imposed as a punishment” 
and “as such is outside the authority conferred by the 
terms of Plan 14.” (Brief, pp. 19-21).° 


Appellants’ basic position that they have standing to 
attack the validity of 29 C.F.R. Section 5.6(b) and that 
the Secretary of Labor acted in excess of his authority in 
issuing the challenged regulation has not been undermined 
by Appellees’ argument. 


ARGUMENT 


L APPELLANTS HAVE ESTABLISHED THEIR STANDING TO 
ATTACK THE VALIDITY OF THE SECRETARY'S 
REGULATION 


Appellees have relied chiefly upon Perkins v. Lukens 
Steel Co., 310 U.S. 113 (1940), in seeking to deny Appellants’ 
standing to attack the validity of a regulation issued with- 


out authority and to enjoin a debarment order issued 
pursuant thereto which substantially injures them. In 
reply to the position that Lukens has been “legislatively 
reversed’? (see Brief, p. 14), Appellees have sought to re- 
strict the effect of the Fulbright Amendment (Act of June 
30, 1952, c. 530, § 10, 66 Stat. 308, U.S.C.A. Title 41, § 43a) 
by contending that such “legislative overruling”’ was lim- 
ited to the Walsh-Healey Act. But Appellees cannot escape 
the fact that the holding of Lukens was reversed by Con- 
gress. As stated by Senator Fulbright in sponsoring the 
Fulbright Amendment: ‘‘It is our purpose, by this amend- 
ment, to overturn that decision.”” 98 Cong. Rec. 6246 
(1952).** 


* As recently as October 13, 1960, the Comptroller General, in advising the 
Secretary of Labor it was improper to apply statutory debarment under the 
Federal-Aid Highway Act, reaffirmed the position he took on administrative 
debarment in his January 6, 1960 letter (GAO; B-144075, 29 U.S.L.W. 2194). 


** This legislative history was also relied on by this Court in George v. 
Mitchell, 282 F. 2d 486, 489 (D.C. Cir. 1960). 
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Apart from the fact that the holding in Lukens was 
“legislatively reversed,” the reasoning of the Supreme Court 
in that case has little application to the instant case: 


(1) Lukens dealt with “standards fixed by the Govern- 
ment applicable to the public generally,” whereas the in- 
stant case involves a “specific determination” that the 
named Appellants may not enter into federally assisted 
contracts for a three-year period, see Capitol Coal Sales v. 
Mitchell, 164 F. Supp. 161, 164 (D.D.C. 1958) (Brief, p. 13). 
Concurring in Joint Anti-Fascist Refugee Comm. v. Mc- 
Grath, 341 U.S. 123, 160 (1951), Mr. Justice Frankfurter 
has noted, as a distinguishing feature, that the action chal- 
lenged in Lukens “ . . . was not directed at named 
individuals.” 


(2) The challenge in Lukens went to the correctness of 
the Secretary’s construction of a statute he was charged 
with enforcing, whereas here the challenge is that the Sec- 
retary is acting without any statutory authority, and as 
noted by Mr. Justice Frankfurter in Joint Anti-Fascist 
Refugee Comm., supra, at 156-7, ‘‘ ‘standing’ to challenge 
official action is more apt to exist” in the latter case where 
there is no semblance of authority (cited in Brief, p. 10 n). 


(3) In Lukens the plaintiff companies were not barred 
from contracting with the Government, but were permitted 
to contract if they would represent that their employees 
would not receive less than the prevailing minimum wage 
established by the Secretary; here a “severe sanction” 
(Appellees’ Brief, p. 24) was imposed in that Appellants 
have been unconditionally barred for a three-year period 
from doing business with both the Government and private 
builders who seek federal assistance. In Appellants’ case 
such business has in the recent past constituted approxi- 
mately 70% of the total. (J.A. 11) 


Lukens does not support the proposition that the Gov- 
ernment has “untrammelled authority” (Appellees’ Brief, 
p. 12) to impose a three-year debarment (beginning two 
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years after the violation®) on a specific contractor by ad- 
ministrative fiat. Nor does Lukens prevent Appellants from 
seeking to restrain the Secretary of Labor from enforcing 
a regulation clearly beyond his authority.** 


Appellees attempt to distinguish Greene v. McElroy, 360 
U.S. 474 (1959), Harmon v. Brucker, 355 U.S. 579 (1958), 
and Leedom v. Kyne, 358 U.S. 184 (1958), the recent Su- 
preme Court cases chiefly relied upon by Appellants for 
the proposition that parties injured by unauthorized ad- 
ministrative acts are entitled to judicial review, on the 
theory that “unlike this case, the administrative action 
complained of invaded a judicially enforceable right of the 
person affected and thus constituted a ‘legal wrong’.” (Ap- 
pellees’ Brief, pp. 15-16). In assuming that a “judicially 
enforceable right” of the plaintiffs was invaded in those 
cases, but not here, Appellees beg the very question 
presented. 


Appellees note (p. 16) that petitioner’s standing in 


Greene was based on his “right to be free from the tort of 
a third party’s interference with private contractual re- 
lationships. 360 U.S. 474, 493, fn. 22.”? Such a conclusion 
would, as will be shown, support Appellants’ standing here. 
The “private contractual relationships” in Greene consisted 
of the employment agreement Greene had with ERCO, the 
Government contractor involved. The “third party’s inter- 
ference” in Greene consisted of the revocation by the De- 
partment of Defense of Greene’s industrial security clear- 
ance. The Defense Department did not prevent him from 


“It is surprising to find the Appellees denying knowledge of the date 
and year of the violation (Appellees’ Brief, p. 2, n. 1), which, as stated in 
the Comptroller General’s January 6, 1960 letter to the Secretary of Labor 
(Brief, Appendix B, p. 36) occurred ‘‘during a period extending from 
March to June 1957,’’ more than two years before the date of the debarment 
order, June 1, 1959. 


**See 3 Davis, Administrative Law Treatise (1st. ed. 1958) § 22.04 n. 9, 
citing United Public Workers v. Mitchell, 330 U.S. 75, 100 (1957) to the 
effect that the Supreme Court has ‘‘acknowledged that the Government does 
not enjoy ‘unrestricted power’ in its contractual relations,’’ 
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working for ERCO; it excluded him from working on con- 
tracts ERCO might have with the Government. Such ex- 
clusion constituted the noted ‘‘interference’’ with Greene’s 
employment agreement. If Greene’s right to such employ- 
ment was sufficient to support standing, then a Govern- 
ment contractor such as Appellants, subjected to unauthor- 
ized conditions, is no less entitled to standing.* Moreover, 
Appellants’ standing to bring this suit and to assert rights 
in this appeal, as noted on pages 9-10 of the Brief, finds 
support in the holding of Greene that, in the absence of 
“explicit authorization from either the President or Con- 
gress,’’ the Defense Department was ‘‘not empowered to 
deprive petitioner of his job in a proceeding’’ (360 U.S., 
at 508) which did not satisfy the minimum requirements 
of due process. 


Harmon v. Brucker shows that the Supreme Court has 
recognized standing not only in the absence of a statutory 
basis for suit, but even in the presence of a “finality” pro- 
vision in the controlling statute; and Leedom v. Kyne 
demonstrates that the Supreme Court will uphold district 
court jurisdiction to review an agency order which is con- 
trary to a “clear and mandatory” statutory provision even 
though the controlling statute provides only for Court of 
Appeals review. Nothing in Appellees’ Brief contradicts 
the purposes for which these two cases were cited. 


Appellees have also misunderstood Appellants’ position 
with respect to Section 10(a) of the Administrative Proce- 
dure Act, c. 324, 60 Stat. 243, U.S.C.A. Title 5, § 1009 (Ap- 
pellees’ Brief, pp. 16-18). Appellants relied on Section 10(a) 
as additional support for the right to judicial review of un- 
authorized administrative action, as recently spelled out by 


* As for Appellees’ assertion, page 11, that Appellants allege no harm other 
than their ‘‘failure to obtain additional business from the United States,’’ 
it is noteworthy that this Court in Greene v. McElroy, 103 App. D.C. 87, 254 
F. 2d 944, 953 (1958) said: ‘‘The small contractor has no effective choice 
when that choice is either to continue to do business with the Government or 
to do no business at all.’ 
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the Supreme Court in Greene, Harmon and Kyne, supra. 
In this connection Appellants relied chiefly on Judge 
Morris’ opinion in Capitol Coal Sales v. Mitchell, 164 Fed. 
Supp. 161 (D.D.C. 1958), which presented a situation sim- 
ilar to the instant case. Appellees concede that Judge Mor- 
ris’ opinion “perhaps lends support to Appellants’ inter- 
pretation of the A.P.A.” (Appellees’ Brief, p. 18), but sug- 
gest that this Court’s discussion of the standing issue indi- 
cates disapproval of Judge Morris’ interpretation of the 
A.P.A. and further that, in the absence of the Fulbright 
Amendment, plaintiffs would have had no “standing” in that 
case. Nothing expressed or implied in this Court’s opinion, 
sub nom. George v. Mitchell, 282 F. 2d 486 (1960), supports 
Appellees’ statement. 


The Supreme Court cases on which Appellants rely, to- 
gether with the Capitol Coal Sales case, supra, make plain 
that economic injury which is neither nominal nor specu- 
lative, as in Kansas City Power and Light Co. v. McKay, 


96 App. D.C. 273, 225 F. 2d 924 (D.C. Cir. 1955), cert. 
denied, 350 U.S. 884 (1955), relied on by Appellees, satis- 
fies the requirements for invoking judicial review. 4 
fortiori, this holds true where the administrative action 
complained of is conceded by one of the Government parties 
to the action, the Appellee Comptroller General, to be 
“improper and unauthorized.” 


IL APPELLEES HAVE. FAILED TO ESTABLISH ANY AUTHORITY 
FOR THE CHALLENGED REGULATION 


KB. Reorganization Plan No. 14 Provides No Authority. 


Appellees attempt to find support for 29 C.F.R. Section 
5.6(b) in President Truman’s transmittal message accom- 
panying Reorganization Plan No. 14 (15 Fed. Reg. 3176, 
5 U.S.C.A. 133z-15, Legislative History) and in the Plan 
itself, discussed in Appellants’ Brief pp. 15-18. As there 
shown, Plan No. 14 does not confer on the Secretary au- . 
thority to issue the regulation here challenged. Appellees 
claim to find such authority in the provisions of the Plan 
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that “the Secretary of Labor shall prescribe . . . regula- 
tions . . . with respect to compliance with and enforcement 
of such labor standards, as he deems desirable . . .” (Ap- 
pellees’ Brief, p. 21). Appellees fail to note, however, that 
Plan No. 14, as set forth more fully in Appellants’ Brief, 
p. 15, makes clear it was: “In order to assure coordination 
of administration and consistency of enforcement of labor 
standards provisions of each of the following Acts by the 
Federal agencies responsible for the administration there- 
of,” that the Secretary of Labor was authorized to “pre- 
seribe appropriate standards, regulations and procedures 
...” (emphasis added). 


Appellees point to President Traman’s statement that 
the ‘‘principal objective of the Plan is more effective en- 
forcement of labor standards’? (Appellees’ Brief, p. 20), 
but fail to bring to the Court’s attention, as noted in Ap- 
pellants’ Brief, p. 17, that the President’s transmittal 
message also stated: 


“The actual performance of enforcement activities, 
normally including investigation of complaints of vio- 
lations, will remain the duty of the respective agencies 
awarding the contracts or providing the Federal 
assistance.” 


To support their reading, Appellees rely on the “special 
study” made by the Senate Committee on Expenditures in 
the Executive Departments, S. Rep. No. 1546, 81st Cong., 
2d Sess. (1950), in which the Committee reported to the 
Senate favorably on Plan No. 14. The Committee Report 
emphasizes that, contrary to the suggestion of the Hoover 
Commission, Plan No. 14 did not transfer to the Depart- 
ment of Labor “the enforcement and administration 
of labor standards” which remain “vested in the individual 
agencies and departments of the Government.” In issuing 
29 C.F.R. 5.6(b) the Secretary thus preempted one of the 
“enforcement responsibilies in connection with contract 
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violations,” which the Senate Committee specifically ad- 
vised the Senate the Plan did not intend to transfer to him.* 


Appellants do not, of course, contend, as Appellees assert 
(p. 19), that “there is no authority for the officials of the 
United States to refuse to enter into new contracts on 
behalf of the United States with persons who have com- 
mitted wilful breaches of their statutory and contractual 
duties,” but rather that the Secretary of Labor has no such 
authority in this case. To support the proposition that 
“this Court has previously recognized the authority of a 
contracting agency ‘to debar contractors’ from future con- 
tracts and ‘for breach of contract’” (Appellees’ Brief, p. 
22), Appellees cite Schlesinger v. Gates, 101 U.S. App. 
D.C. 335, 249 F. 2d 111, (D.C. Cir. 1957), cert. denied. 335 
U.S. 939 (1958), which upheld the debarment of a contractor 
whose Government contract had been terminated for having 
defaulted in his performance. In Schlesinger, debarment 
was imposed by the Department of Navy as a contracting 


agency, not by the Department of Labor, which in this case 
is not acting as a contracting agency. The ‘‘responsible 
bidder’’ provision of the Armed Services Procurement Act 
of February 19, 1948, (c. 65, §§ 2(d), 3, 62 Stat. 22, formerly 
U.S.C.A., Title 41, §§ 151 et seg., 152(b) (1952), presently 


“8S. Rep. No. 1546, at p. 3. After noting that the Hoover Commission’s 
report included ‘‘Enforcement of labor standards in Government contracts’’ 
as a function recommended for transfer to the Department of Labor, the 
Senate Committee observed: 


“«The committee, however, wishes to emphasize the distinction between 
the significance of the foregoing quotation [from the Hoover Commission 
Report] and the transfer proposed by Reorganization Plan No. 14. That 
distinction is that, whereas the quoted excerpt from the Hoover Com- 
mission’s report relates to the actual enforcement of labor standards in 
Government contracts, Reorganization Plan No. 14 relates to the pre- 
scribing by the Secretary of Labor of ‘‘appropriate standards, regula- 
tions, and procedures’’ with respect to the administration and enforce- 
ment of labor standards in Government contracts. The importance of 
the distinction is that the enforcement and administration of ladvor 
standards are not transferred by the plan but remain vested in the 
individual agencies and departments of the Government.’’ (emphasis 
added). 8S. Rep. No. 1546, at pp. 2-3. 
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Title 10, § 2305), which in Schlesinger conferred specific 
statutory authority on the Secretary of Navy to debar 
‘‘irresponsible’’ contractors, cannot be relied upon as the 
authority of the Secretary of Labor here because, as noted, 
Congress specifically did not intend for such authority to 
be ‘‘transferred by the Plan but [to] remain vested in the 
individual agencies and departments of the Government.”’ 
S. Rep. No. 1546, supra, at p. 3. | 


Thus, as shown (Brief, pp. 15-18), nothing in Reorgani- 
zation Plan No. 14 authorizes the Secretary’s drastic action 
of debarment here. Indeed, as noted above, the very Senate 
Report relied upon by Appellees, like President Truman’s 
transmittal letter, precludes the Secretary from having 
“enforcement responsibilities’’ in connection with contract 
violations. 


B. Congress Has Not “Acquiesced” in the Challenged Regulation. 


Appellees assert that the Secretary of Labor in his an- 
nual reports to Congress has made repeated reference to 
the ineligibility provisions of the challenged regulations. 
To support this argument they quote from the 1955 Annual 
Report of the Secretary of Labor to Congress and cite 
several others (Appellees’ Brief, pp. 23-24). In point of 
fact, such reports do not refer to the specific ineligibility 
provisions of the regulations here challenged. The 1955 
Annual Report states that the Department of Labor is 
responsible ‘‘for coordinating their [the Davis-Bacon Act 
and similar statutes] enforcement by Government contract- 
ing and lending agencies.’’ The two paragraphs preceding 
the quoted paragraph explain how wage determinations are 
made pursuant to ‘‘the Davis-Bacon Act and similar stat- 
utes.”’? The Secretary does not refer to the regulations in 29 
C.F.R., part 5, or to the three year ineligibility provision 
in 29 C.F.R. §5.6(b). At most, one might infer that the 
“severe sanction” of three years ineligibility was author- 
ized by ‘‘the Davis-Bacon Act and similar statutes,’’ i.e., 
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those which expressly provide for the imposition of a 
statutory penalty. (See Brief, p. 16, for a list of such acts). 


The Secretary did not even mention Reorganization Plan 
No. 14 in the 1955 report quoted. Subsequent annual re- 
ports, relied on by Appellees at p. 24, similarly refer first to 
the Secretary’s authority under Davis-Bacon and similar or 
related statutes, then note that the functions placed in the 
Secretary by Plan No. 14 are administered to achieve “co- 
ordination of enforcement” of wage determination provi- 
sions of such statutes. It is in such a statutory context that 
the Secretary has “reported” the placing of contractors on 
the ineligible list. This falls far short of “indicating” that 
all debarment “action was taken pursuant to ‘* * * the 
functions placed in the Secretary of Labor by Reorganiza- 
tion Plan 14 of 1950.’” Further, so far as appears, the 
Secretary has never informed Congress, in the nine years 
since he issued the regulations, that he debars contractors 
under the ‘‘Hight-Hour Laws’’ on the basis of his own regu- 
lation. Moreover, it cannot be seriously argued that the 
Secretary’s annual report, in its entirety, which is but one 
of many voluminous reports sent to Congress yearly, has 
been fully acquiesced in by the Congress.* 


Appellees also argue (p. 25) that Congress approved and 
ratified the Secretary’s regulations and his action there- 
under when it referred to Reorganization Plan No. 14 in 
the 1958 amendment to the Federal Civil Defense Act. The 
relevant section of the 1958 Act provides: “The Secretary 


“In a footnote reference Appellees state (Appellees’ Brief, p. 24, n. 13) 
that the Secretary’s regulations were brought to the attention of a House 
Appropriations subcommittee. Surely, they would not claim that notice to 
an Appropriations subcommittee results in Congressional acquiescence in labor 
regulations. In fact, Solicitor Tyson stated to the subcommittee: ‘Under 
that [Reorganization] plan, the Secretary is empowered to coordinate the 
enforcement activities of the procurement agencies.’’ Reference to coordination 
of enforcement hardly gives notice of additional sanctions employed. Depart- 
ment of Labor—Federal Security Agency Appropriations for 1958, Hearings 
before the Subcommittee of the Committee on Appropriations, House of 
Reprosentatives, 82d Cong., 2d Sess. 51-52 (February 4, 1952). 


il 


of Labor shall have, with respect to the labor standards 
specified in this proviso, the authority and functions set 
forth in Reorganization Plan Numbered 14 of 1950.’? Act 
of August 8, 1958, § 3(c), 72 Stat. 532, U.S.C.A. Title 50, 
§2281(i). But neither the language of the Act nor the 
Committee reports refer to the Secretary’s regulations or 
action under the Plan. S. Rep. No. 1831, 85th Cong., 2d 
Sess. (1958) ; H. Rep. No. 694, 85th Cong., Ist Sess. (1957). 
Thus, it cannot be said that Congress has approved, ac- 
quiesced in, or ratified the Secretary’s regulations issued 
in reliance upon Reorganization Plan No. 14 of 1950. 


Nor do the cases Appellees cite support their argument 
that Congress has approved the Secretary’s construction of 
the Plan. In Ivanhoe Irrigation District v. McCracken, 357 
U.S. 275 (1958) and Brooks v. Dewar, 313 U.S. 354 (1941), 
the Supreme Court acknowledged that a particular admin- 
istrative construction of a statute was approved by Con- 
gress where it was not only specifically apprised of such 
construction but took affirmative action to implement it.* 
Since the Secretary here never informed Congress that he 
based his authority for debarring contractors for violation 
of the Eight Hour Laws on his own regulation, 29 C.F.R., 
5.6(b), and since Congress has never indicated an aware- 
ness of this challenged regulation, let alone taken any af- 
firmative legislative action with respect thereto, Congress 
can in no sense be deemed to have approved or ratified the 
Secretary’s regulation, see T.I.M.E. v. United States, 359 
U.S. 464, 477-8 (1959). 


“Cited by Appellees, p. 25. Panama Canal Co. v. Grace Line, 356 U.S. 309 
(1958), provides little support for Appellees’ position on Congressional 
acquiescence because the Court’s decision there was not controlled by its 
observations on Congressional acquiescence, 
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C. Administrative Sanctions, Such As 29 C.F.R. § 5.6(b), Which 
Are Not Based on Statutory Authority. Have Been 
Invalidated. 


Appellees attempt to state Appellants’ position, pages 
25-27, solely in terms of whether the debarment action being 
challenged constitutes a “penalty”. This puts much too 
narrow a construction upon Appellants’ argument. 


Appellants have cited Commissioner v. Acker, 361 U.S. 
87 (1959) (also relied on by Appellee Comptroller General, 
see Brief, Appendix, p. 35), Peters v. Hobby, 349 U.S. 331 
(1955), and Priebe & Sons v. United States, 332 U.S. 407 
(1947), to demonstrate that the Supreme Court has fre- 
quently invalidated “sanctions” imposed by the executive 
branch of the Government where no clear statutory author- 
ity existed for the imposition of such sanctions. In Acker, 
the sanction was an additional tax, in Peters it was debar- 
ment for three years from Federal employment, and in 
Priebe it was a liquidated damage provision in a Govern- 
ment contract which both exceeded the limits of general 
contract law and had no basis in the broad procurement 
powers of the Government. 


Appellees cite to the contrary Steuart & Bro. v. Bowles, 
322 U.S. 398 (1944), and Schlesinger v. Gates, 101 US., 
App. D.C. 355, 249 F.2d 111 (D.C. Cir. 1957), cert. denied, 
355 U.S. 939, (1958) (Appellees’ Brief, p. 26). In Steuart, 
the Supreme Court said “the sole question presented” was 
whether the President’s war time power to allocate mate- 
rials included the power to issue the challenged suspension 
order, and the Court answered in the affirmative, 322 U.S., 
at 403. But in this case, unlike Steuart, the Secretary’s 
basic authority is limited by the terms of a Reorganization 
Plan, see supra, pp. 6-9. Similarly, in Schlesinger, dis- 
cussed supra, pp. 8-9, this Court found the sanction author- 
ized by the Armed Forces Procurement Act, and, there- 
fore, never reached the question whether it constituted an 
administrative penalty imposed without statutory authority. 
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Appellees are, of course, foreclosed from the narrower 
argument that Appellants’ debarment does not constitute a 
“‘penalty”’ in view of the position taken by Appellee Comp- 
troller General in his January 6, 1960 letter to Appellee 
Secretary of Labor (Brief, Appendix B, pp. 35-6), wherein 
he stated: 


“Moreover, it would appear that express provisions 
of the Eight-Hour laws establishing both civil and 
criminal penalties for violations negative any possibil- 
ity that the Congress left the scope of their administra- 
tion open to the use of additional punishment in the 
discretion of enforcement agencies. . . . 

. * * . * * 


“... under the circumstances, the debarment of 
three years from 1959 to 1962 does not appear to be 
a disqualification predicated upon irresponsibility to 
perform satisfactorily during such period, but a dis- 
qualification imposed as a punishment.” 


Whether labeled “sanction”, “penalty”, or “punishment”, 
it is evident that the Secretary’s regulation and action 
thereunder have, as noted in Appellee Comptroller Gen- 


eral’s letter, constituted a ‘‘severe sanction’’ (Appellees’ 
Brief, p. 24) and have caused and continue to cause sub- 
stantial damage to Appellants.* 


* Appellees have sought to prejudice Appellants’ case by injecting a recital 
of the Secretary of Labor’s denial of Appellants’ petition for relief from the 
debarment order. However, that proceeding, which took place after judgment 
in the District Court, is totally irrelevant to either the present challenge to 
the validity of the 1951 regulation or the June 1, 1959 debarment order. 
It in no way ‘‘confirmed’’ that the challenged regulation measures current 
responsibility (Appellees’ Brief, p. 11 and p. 27, n. 16). In fact, the regula- 
tion, which provides for a compulsory three-year debarment (in Appellants’ 
case, from June 1, 1959 to June 1, 1962), does not recognize the right to 
relief and establishes no procedure for obtaining it. Appellants deem it inap- 
propriate here to argue the merits or the procedural fairness of such 
proceeding. 

Tt should also be noted that in addition to relying at this stage on an admin- 
istrative record subsequent to the District Court judgment from which this 
appeal was taken, Appellees rely on a so-called administrative record made 
prior to the institution of this suit to represent that Appellants ‘falsified 
their payroll records to conceal their violations and falsely certified these 
records as correct’? (Appellees’ Brief, page 2, n. 2). This prejudicial charge 
is a disputed assertion which was not before the District Court on the motions 
for summary judgment, was not relevant to such motions, and is not a part 
of the record before either the District Court or this Court. 
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CONCLUSION 


For the foregoing reasons, the judgment of the District 
Court should be reversed with instructions to grant Appel- 
lants immediate declaratory and injunctive relief. 
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